


PRESENTATION TO LAW AMENDMENTS BY JEANNETTE BENOIT ,MARCH 4 2024
Good afternoon Chair and committee members,
I am from Afton , a rural community in Antigonish county.

I worked for 31 years at Saint Martha’s reglonal Hospital in Antigonish ,first as a nurse and later as
a ward clerk .

I've never been assoclated with a political party .
I never attended a council meeting or a political meeting.

I am one of the silent majority of people. 1 pay my taxes .
I work hard .
I respect the law .

I would‘ve never have imagined that in my retirement , I would be presenting before a law
amendments committee .

Yet herel am .

I was stunned in 2022 to learn that the mayor and warden of Antigonish had a plan to undo our
government structure with no cost benefit analysis, and without allowing the people a vote on this
fundamental change .

I have since attended at most of the regular town and county monthly meetings for driving
approximately 30 kllometers each way depending on whether the council meeting was in the town
or the county . I have done this for about 2 years.

I can say that the warden and the mayor, some councillors and our 2 MLAs bhave not been
responsive to the people on this issue . I guess that may feel that we are not smart enough to
need explanations , answers .

In the fall of 2023 ,the current provincial government indicated that it was not bringing forth the
requested legislation to dissolve the town and merge it into the county because the matter was
before the courts.

I am here today to inform you that the matter is still before the court.
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I note that the warden in a press articie on January 10, 2024 indicated that the period for filing the
appeal ended on February 1 and that they were waiting to see if an appeal comes up.

The province in spite of their words in the fall of 2023 ,is not waiting for the court process to finish.
The matter is still before the courts.

The court of appeal will review the record to determine if that there were errors of law made in the
decision.

I quote from a court of appeal information document put out by the province :
“through its judgments, the court of appeal clarifies the law and develops consistent legal policy for
the province of Nova Scotia”,

Clearly , an appeal is an important part of any legal proceeding, and certainly that is the case in the
in the Antigonish consolidation case .

The last document I am filing is a copy of the decision released last week on costs in the Antigonish
amalgamation case . The county was seeking $64, 432,77 from the applicants Anne Marie Long,
Terry Penny and Alicia Vink.

I feel it vindicates to some degree the effort that myself and so many others have put in this on this
issue, in part when The county argued to the court that the applicants conduct in bringing forward
the application to court was frivolous.

While I'm not an applicant in the matter, I certainly have followed it with great interest and have
been part of the fundraising effort.

The court sald found that the status of the litigants was not contested, and that it could not be said
that the applicants had a personal claim or pecuniary interest in the matter which was bruited.

Very importantly, the court found that the case raised a serious justiciable issue .

The judge found that the applicants were not mere busybodies sticking their noses in matters that
did not concern them.

The judge found that the applicants do not appear to be contrarian, and that was their views were
shared by a large portion of the population. It was not a trivial number of people as well.

The court accepted that the issue was divisive in the community and that there were many who felt
that the matter should have put to been put to a vote or plebiscite before the request was made to
the province .

And lastly that the only option available to the applicants to challenge what had been done to bring
them was to bring the matter to Court as they did or to lobby the provincial government .

He found case met the criteria for public interest and ordered a significantly lower amount of costs,
This is a serious case, It continues before the courts,

I ask this. committee to stay the implementation of the bill until the lega! process is completed.
As well , the bill if it proceeds ought to be amended to provide for a plebiscite and studies.

Thank you

Sent from my iPhone |
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Deadline for Potential Appeal of Judge’s Decision Denying a
Request to Quash an Antigonish County Council Resolution is
February 1st

February 1is the deadline for a potential appeal of the judge’s decision denying a
request to quash a resolution made by Antigonish County Council to merge the
Municipality of the County of Antigonish with the Town of Antigonish into one
municipal unit.
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Amtigonish County Warden Owen
McCarron (Antigonish County
Muncipality photo)

Justice Timothy Gabriel issued his decision on December €. Once final filings were
made, the clock started on a 25 business-day appeal period, which Antigonish Warden
Owen McCarran said ends on February 1. McCarron said they are waiting to see if an
appeal comes up.

20:00 00:00

At the same time, McCarron said the county is getting ready to bring their potential
options regarding electoral boundaries and council size to the public. Council
approved a couple of options with different boundaries while maintaining 10
counciilors and they are setting up community meetings so the public can view the
options and offer their input. He said they are hoping to have the meetings set up by
the end of next week, and hope to hold the meetings at the end of January.

Once hearing feedback from the public, council will send their findings to the Nova
Scotia Utility and Review Board.
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Introduction

The informatien in this brochure is intended to give a
general overview of the procedures required to launch an
appeal. The first section contains questions and answers
about the appeal process; this is followed by more specific
information about procedures, by information about
certain specialized appeals, and by an explanation of
some of the terms used in this brochure.

The rules and procedures governing the appeal
process, which are set out in the Civil Procedure Rules,
are complicated. People considering appealing a lower
court decision are encouraged to seek legal advice.

(uestions and Answers

What is the Nova Scotia Court of Appeal?

The Court of Appeal is Nova Scotia’s highest court. It sits
only in Halifax and is located in the Law Courts Building,
1815 Upper Water Street.

The Court of Appeal hears appeals from decisions of the
Supreme Court (including the Family Division), certain
decisions of the Provincial Court or the Family Court, and
administrative tribunal decisions. The Court of Appeal
does not re-try cases. Rather, the Court of Appeal reviews
the record of the trial and argument to determine if errors
of law were made in a decision.

The Court of Appeal can dismiss the appeal (confirming
the decision of the lower court); allow the appeal and
order a new trial; or allow the appeal and change the order
of the lower court.

Through its judgments the Court of Appeal clarifies the
law and develops consistent legal policy for the Province
of Nova Scotia.

What types of cases does the Court of Appeal
deal with?

The Court of Appeal deals with a wide range of civil and
criminal cases, averaging approximately 200 to 250
appeals a year. There are more civil than criminal appeals.

Not all appeals go to the Court of Appeal. Various statutes
provide for appeals to be heard by other courts. For
instance, summary conviction appeals from the Provincial
Court are heard by the Supreme Court of Nova Scotia.

Can every case be appealed?

The justice system provides for a right of appeal (within
set time frames) in most cases. However, the reviewing
court generally reviews the earlier decision to determine
if the judge made any errors of law or if the judge made
an error in applying the law to the facts.

Who can start an appeal?
Generally, only people who are parties in a case can appeal.

Who are the parties in an appeal?

The party who brings the proceeding to the Court of
Appeal is called the appellant. The appellant appeals
the decision of a lower court or tribunal.

The party against whom an appeal is brought and
who must respond to the appellant’s case is called
the respondent.

Does it cost anything to appeal a case?

Apart from any legal fees, there is a filing fee for starting
an appeal in the Court of Appeal, plus a law stamp fee.
Consult with court staff or visit the costs and fees section
of the Court of Nova Scotia website at
<http://www.courts.ns.ca/General/fees.htm> for fee
information. Court filing fees may be waived on the basis of
financial need. To have the fees waived, you must submit a
Waiver of Fees Application form along with proof of
income to the Court Administration staff for review,

























33124, 247 PM Long v. Antigonish (Municipality) - Nova Scotia Courts

[17] I first observe that the issues being disputed involved questions of statutory
interpretation, and in particular, whether the Municipality could request the Province to enact
new or special legislation to effect a merger when the Municipal Government Act ("the MGA")
(as the argument went) already provided two statutory means by which the process could be
accomplished. This qualifies as “a serious justiciable issue”.

[18] Second, I accept, that the Applicants were not mere "busybodies" sticking their noses into
matters that did not concern them. They are members of a group opposed to the process adopted
by the Respondent and clearly had a genuine interest in the outcome.

[19]  Finally, I accept the fact that the issue was divisive in the community. There were many
who felt that the matter should have been put to a vote or plebiscite before the request was made
by the Municipality to the Province. As the Applicants have phrased it, the only option available
to them, other than to challenge what had been done by bringing the matter to court (as they did)
was to lobby the provincial government.

What costs considerations apply when litigation has a public interest component?

[20] The Municipality has accepted that this proceeding had “certain elements of public
interest” litigation (Costs brief, para 61). I am satisfied that the Applicants are public interest
litigants. I also agree that a lack of success in the litigation does not necessarily preclude a
favourable decision on costs. As the court pointed out in St James Preservation Society v.
Toronto (City), 2006 CanLIl 22806 (ONSC):

[25]  Another difficulty here is that success in the litigation cannot be a prerequisite for a
finding that the litigation was in the public interest. Indeed, in the context of costs awards, it will
necessarily be the case that this public interest determination must be made with respect to an
unsuccessful litigant who has lost its case. One must not confuse success in the /is and the public
interest. The public interest may be served simply by the litigation itself. This is reflected in
Orkin’s discussion of the principles underlying the exercise of a court's discretion not to award
costs:

An action or motion may be disposed of without costs when the question involved is a
new one, not previously decided by the courts on the theory that there is a public benefit
in having the court give a decision; or where it involves the interpretation of a new or
ambiguous statute; or a new or uncertain or unsettled point of practice; or where there
were no previous authoritative rulings by courts; or decided cases on point; or where the
application concerned a matter of public interest and both parties acted in complete good
faith; ... or the case involved difficult and sensitive issues of fact; ... or where the action
was a test case; or where it was desirable to resolve a conflict in the case law.

This is a helpful starting point as it recognizes the many ways that a particular piece of litigation
might be said to benefit the public interest.

[21] I'have considered some cases which have dealt with this factor insofar as it relates to the
exercise of a discretion relating to costs awards in these types of litigation. For example,
Murray J., in Livingston v. Cabot links Enterprises ULC, 2018 NSSC 256 distilled the case law
thus:

https://decisia.lexum.com/nsc/nssc/eniitem/522280/index.do i







3/3/24, 247 PM Long v. Antigonish (Municipality) - Nova Scotia Courls
Appellants over §1 million in special costs, which were felt to be justified by the public interest
in resolving the "complex and momentous" legal issues raised by the case.

(28]  However, a majority of the British Columbia Court of Appeal allowed the appeal and
upheld the prohibition on assisted dying. The Appellants appealed to the Supreme Court of
Canada and sought an award of special costs on a full indemnity basis to cover the entire
expense of bringing the case before the courts. They were successful.

[29] Itis certainly true that in Carter, as the Respondents have referenced, the Court did say:

[139] The Court elaborated on this test in Little Sisters, emphasizing that issues of public
importance will not in themselves “automatically entitle a litigant to preferential treatment with
respect to costs” (para. 35). The standard is a high one: only “rare and exceptional” cases will
warrant such treatment (para. 38).

[30] But there is quite a difference between what Carter was dealing with, and what is
involved in this case. This is captured in the very next paragraph, which the Respondents have
not referenced:

[140] In our view, with appropriate modifications, this test serves as a useful guide to the

exercise of a judge’s discretion on a motion for special costs in a case involving public interest
litigants. First, the case must involve matters of public interest that are truly exceptional. Tt is not
enough that the issues raised have not previously been resolved or that they transcend the

individual interests of the successful litigant; they must also have a significant and widespread
s_qg_@g]_;mm Second, in addition to showing that they have no personal, propnetary or

pecuniary interest in the lmgatlon that would justify the proceedings on economic grounds, the
plaintiffs must show that it would not have been possible to effectively pursue the litigation in
question with private funding. In those rare cases, it will be contrary to the interests of justice to
ask the individual litigants (or, more likely, pro bono counsel) to bear the majority of the financial
burden associated with pursuing the claim.

[141] Where these criteria are met, a court will have the discretion to depart from the usual
rule on costs and award special costs.
[143] Having regard to these criteria, we are not persuaded the trial judge erred in

awarding special costs to the appellants in the truly exceptional circumstances of this case. We
would order the same with respect to the proceedings in this Court and in the Court of Appeal.

[Emphasis added]

[31] In this case, the Applicants are not the winning party. More importantly, they are not
seeking an award of costs, "special" or otherwise. They simply argue that their status as public
interest litigants should obviate the need for them to pay costs to the Respondents, or at least
some portion of the costs which would ordinarily be awarded against them to the winning party.

[32] I have mentioned earlier that the Applicants do not appear to have been merely
"contrarian” in their opposition to the manner in which the Municipality proceeded. Although
they were unsuccessful in their Application, their views were shared by a portion of the affected
population, and apparently not a trivial portion, either.
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