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Dear Members of the Standing Committee on Law Amendments: 

Re:  The Unconstitutionality of the Non-Resident Deed Transfer and Property 

Taxes in Bill 149, Financial Measures (2022) Act 

We are co-counsel, along with McInnes Cooper (copied), to a consortium of Canadian 

citizens who own residential property in Nova Scotia and will be subjected to the Non-

Resident Property Tax introduced in Bill 149, the Financial Measures (2022) Act (“Bill 

149”).  

All Canadians are equal in the eyes of our law, regardless of the colour of their skin, hair, 

eyes, ethnic background or where they live within our country. Canada is a federation, 

with a diverse but unified population and economy. Proposed Bill 149 in its current form 

will erode that unity. The Non-Resident Property Tax and the Non-Resident Deed 

Transfer Tax treat Canadians differently and create two-different classes of Canadians 

within Nova Scotia, penalizing those who do not live a majority of the time within Nova 

Scotia. This is so regardless of whether these people were born and raised in Nova Scotia 

and/or are very much Nova Scotians at heart. Canadian citizens should be treated equally 

throughout our country, and it is not fair or reasonable to limit Canadians’ residency and 

mobility rights based on where they live for part or a majority of the time. 

This has always been the case, but is even more so today with the advent of virtual and 

hybrid work options, where individuals are less and less likely to be exclusively ‘of’ one 

place. As Canadians, we are connected across the Country, from sea to sea to sea.  

Decades of effort has been undertaken to unite and bind us, and to stamp out issues that 

seek to sow divisions and disunity. It will only hold us back as a nation if we attempt to 

differentiate (or penalize) those who physically spend less than the majority of their time 



                                                        

  

 

Tyr LLP BILL 149 FINANCIAL MEASURES (2022) ACT  2 / 5 

 

in one province as compared to another. We urge this Committee to consider what it 

means to be a Canadian citizen, and what it means to be a unified people. Bill 149 must 

be amended to treat all Canadian citizens equally by ensuring that the Non-Resident 

Property and Non-Resident Deed Transfer Taxes apply only to individuals and persons 

who are not Canadian citizens or who do not have permanent resident status. 

This is the only fair and just result. This is the result that is consistent with our values as 

Canadians as reflected in the Canadian Charter of Rights and Freedoms (the “Charter”). 

Indeed, if the discriminatory measures in Bill 149 are passed into law in their current form, 

the legislation will breach the Charter. These breaches are not and cannot be justified 

within our society.  

As Canadian targets of the discriminatory laws proposed by Bill 149, our clients intend to 

bring a legal action to have Bill 149 declared unconstitutional. The Charter violations are 

summarized below in a general manner to assist this Committee with its deliberations and 

to demonstrate not only the profound unfairness of Bill 149, but also its unconstitutionality.  

Section 6(2)(a) Right Infringement  

Section 6(2)(a) of the Charter gives every Canadian citizen and permanent resident “the 

right to move to and take up residence in any province.”1  

This right must be interpreted broadly and purposively.2 The Supreme Court has indicated 

that section 6(2) of the Charter was intended to protect the ability of a citizen or permanent 

resident “to move about the country, to reside where he or she wishes and to pursue his 

or her livelihood without regard to provincial boundaries.”3 Understood in this light, section 

6(2)(a) protects the freedom of Canadians to take up residence in each province and in 

different parts of the country. Put differently, the Charter does not protect only the right of 

Canadians to take up residence in one province at a time, but it also reflects the freedom 

afforded to Canadians to move, live, and own property fairly and unrestricted across the 

country without discrimination as to their present or past residence. To find otherwise 

would be contrary to the federalism and what it means to be a Canadian.   

 

1 Canadian Charter of Rights and Freedoms, s 6(2)(a), Part 1 of the Constitution Act, 1982, being Schedule 

B to the Canada Act 1982 (UK), 1982, c 11.  

2 Hunter et al v Southam Inc, [1984] 2 SCR 145 at 156. 

3 Black v Law Society (Alberta), [1989] 1 SCR 591 at para 74. 
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The Non-Resident Property Tax and the Non-Resident Deed Transfer Tax levy 

discriminatory taxes on Canadian citizens who do not qualify as “residents” of Nova Scotia 

for income tax purposes. These taxation measures impose significant and unreasonable 

restrictions on the ability of Canadians to take up residence in Nova Scotia, contrary to 

section 6(2)(a) of the Charter.  

The clear and deliberate distinctions drawn by Bill 149 between Canadians from inside 

and outside of Nova Scotia are not permitted under section 6 of the Charter. Although 

section 6 allows Provinces to pass certain laws affecting residency through laws of 

general application, they cannot discriminate against individuals based on present or 

previous residence unless that discrimination falls squarely within the exceptions in 

sections 6(3) and 6(4), none of which apply here.4  

Section 15(1) Infringement  

The Non-Resident Deed Transfer and Non-Resident Property Taxes also infringe the right 

to equal treatment under the law guaranteed by section 15(1) of the Charter.5 The Non-

Resident Deed Transfer and Non-Resident Property Taxes impose restrictions (excess 

taxes) based solely on the length of a person’s domicile within Nova Scotia.  

Section 15(1) protects individuals against discrimination based on personal 

characteristics and prohibits Canadian governments from discrimination against 

Canadians based on the location of their primary home, which is exactly what Bill 149 

proposes to do.  In this respect, the location of a person’s primary residence constitutes 

an immutable personal characteristic that is protected from discrimination under the 

Charter.6 A change to a person’s primary place of residence is a matter that is highly 

personal that is impacted by that person’s family, employment, healthcare needs and 

community connections. Indeed, many Nova Scotians have lived in other parts of the 

country not because of a desire to leave Nova Scotia, but rather because of the 

necessities arising from employment or family circumstances.  It is both un-Canadian and 

 

4 Canadian Charter of Rights and Freedoms, ss 6(3) and (4), Part 1 of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (UK), 1982, c 11. 

5 Canadian Charter of Rights and Freedoms, s 15(1), Part 1 of the Constitution Act, 1982, being Schedule 

B to the Canada Act 1982 (UK), 1982, c 11. 

6 Corbiere v Canada (Minister of Indian & Northern Affairs), [1999] 2 SCR 203 at para 13.  
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unconstitutional for the Nova Scotia government to impost a punitive tax on these people 

when they are fortunate enough to own a dwelling ‘back home’ in Nova Scotia. 

The impact of these new taxes in Bill 149 will be to force these people to sell their Nova 

Scotia homes and leave Nova Scotia, or to not live part time in the province, in the 

mistaken belief that this is a constitutional way to address housing affordability issues.7 

Increased revenues for the government will not and cannot have any impact on housing 

affordability. It was hard enough for many people to have to leave Nova Scotia in the first 

place, it is another thing for these people to now be actively forced out of Nova Scotia by 

the government because of an ill-conceived attempt to make it appear that the 

government is doing something on housing affordability.   

The Non-Resident Deed Transfer and Non-Resident Property Taxes have the effect of 

restricting Canadians from taking up residence in Nova Scotia and imposing restrictions 

on individuals, like our clients, who reside in Nova Scotia on a part time basis. This will 

force some people to sell their property in Nova Scotia at a considerable loss, given the 

expected impact on rural property home values caused by Bill 149, effectively prohibiting 

all sales other than to Nova Scotian residents. For the reasons stated (which will be further 

articulated in any subsequent legal proceedings that are required) these measures in Bill 

149 infringe sections 6(2)(a) and 15(1) in a manner that is not justifiable under section 1 

of the Charter. These taxes are overbroad in their application to Canadian citizens and 

permanent residents, not rationally connected to any legitimate objective and wholly 

disproportionate. We ask this Committee to amend the legislation to ensure that all 

Canadian citizen and permanent residents are treated equally.  

Nova Scotians and maritimers have long been known for representing the best of the 

Canadian spirit. We recognize that Nova Scotia is now grappling with the same housing 

affordability concerns that other provinces are and have been grappling with. However, 

discriminating against fellow Canadians is not the answer. It will never be the answer.  

While we may stand together against the impact of foreign influences on our nation, we 

cannot use these challenges to justify treating some Canadians differently than others.  

Thank you for your consideration.  

 

7 Nova Scotia, Legislative Assembly, Hansard, 64th Parl, 1st Sess, No 22-30 (12 April 2022) at 2293 (Hon 

Allan MacMaster). 
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Yours very truly, 

 

James Bunting 

cc: Jane O’Neill, Michael Richards, McInnis Cooper  

Jason Wadden, Eileen Church Carson, Tyr LLP 


