November 16th, 2015

Hon. Diana C. Whalen

Chair, Law Amendments Committee

c/o Legislative Committees Office
CIBC Building
1809 Barrington Street
PO Box 1116

Halifax, NS

B3J 2X1

Email: legc.office@novascotia.ca

Minister Whalen:

Re: Bill No. 112 Children and Family Services Act (amended) An Act to Amend
Chapter 5 of the Acts of 1990, the Children and Family Services Act
Introductory Statements: (Chief Prosper)

Madam Chair, and members of the Law Amendments Committee, the Mi'kmaq of Nova
Scotia would first like to thank-you for the opportunity to share our concerns and position
with respect to Bill-112.

Please allow me to introduce myself; Chief Prosper of the Paqtnkek First Nation. I have
also been appointed by the Assembly of Nova Scotia Mi'kmaq Chiefs as Justice Lead and
together with Chief Robinson, we have been tasked by the Assembly of Mi'kmaq Chiefs
to represent the Mi'kmaq Nation of Nova Scotia in relation to Bill-112.

The Mi'kmaq of Nova Scotia have continually expressed our concern over how Bill-112
has progressed without consultation with the Mi'kmaq under the Terms ofReference for
a Mi'kmaq-Nova Scotia-Canada Consultation Process given the substantial risk this
Bill poses in adversely affecting our Mi'kmaq Rights and Title. Given that the Province
is a party to this historic document it is our expectation that it is the process that should
be followed. That being said, we must acknowledge Minister Bernard's efforts and
commitment to collaborate on much needed changes to the Act.

Unfortunately, although with proposed improvements, it remains our position that Bill112 is fundamentally flawed and requires substantial changes to protect our Mi'kmaq
children and families. It fails to meet the needs of the Mi'kmaq.

As a Nation, the Mi'kmaq of Nova Scotia have an inherent right to self-government,
affirmed by the Constitution. Our children and families are integral to our culture and the
furtherance of Mi'kmaq governance. It is our responsibility, as elected leaders of our
communities to ensure that our children have opportunities to be educated about their

Mi'kmaq culture, includingour collectiveAboriginal and Treaty Rights, and the ties and
connections they have as individuals to our Nation.

It has been acknowledged by the Truth and Reconciliation Committee of Canada and the
Aboriginal Children in Care Working Group that Aboriginal children are overrepresented
in provincial child welfare systems.
In Nova Scotia, 6 per cent of the child population is Aboriginal, and yet, our peoples
represent 23 per cent of the children in care. More specifically, over the past 5 years
Mi'kmaq children, at its lowest in 2010-2011 represented 12.4 per cent of all children in
permanent care in Nova Scotia. At its peak in 2012-2013, our children represented 21.7
per cent of all children in permanent care.
Both, the Truth and Reconciliation Committee of Canada and the Aboriginal Children in
Care Working Group recognize that the overrepresentation of our children in the
provincial child welfare system is directly linked to past government assimilation
policies, such as the residential school system.
Bill-112 must acknowledge our past experiences and how these experiences have
continued to negatively impact our people. Without such consideration Bill-112 will
remain unresponsive to the unique needs of our Mi'kmaq children and families.

We are only reminded of the past failures and indifferent attitudes of governments toward
our people, our customs, our ways. For the Mi'kmaq of Nova Scotia Bill-112 must be
strengthened to help address the number of systemic and structural barriers faced by our
children and families in accessing services and judicial proceedings.
In order to ameliorate the inequities found in Bill-112, and in addition to the
recommendations we have communicated previously, the Mi'kmaq of Nova Scotia
propose the following considerations for the Law Amendments Committee in relation to
Bill-112.

Section 3(laa) add the following definition of "customary care"

3(laa) "customary care" means the care and supervision of a Mi'kmaq or
Aboriginal child by a person who is not the child's parent, according to
the custom of the child's band or Aboriginal community."

There is a need to recognize our Nation's systems and structures for caring and
supporting our children and families that are outside of this governments foster care
system, which has been identified as systemically problematic for our people.
Section 3(p) - add the following immediately after paragraph (ii); "with consideration
given to cultural differences in parenting, with particular attention given to
Mi'kmaq and Aboriginal peoples in Nova Scotia."

The overrepresentation of Aboriginal children in care is largely driven by cases involving
neglect. Many substantiated cases of neglect are the result of misunderstanding in relation
to our values and ways of parenting. Adding these words to the provision will strengthen

the protections offered to children. Those working with our children and families will be
signaled to consider differences in parenting practices and move themselves to questions
their prejudices and biases when deciding whether a child is in need of protective
services.

Section 3(r)(i) should read "(i) the mother of the child, (ii) the father of the child
where the child is a legitimate or legitimated child," as currently found in the Children
and Services Act and remove section 3(r)(i)(A) and (B); and 3(r)(ii)(A) and (B).

This provision should be removed and replaced with the original wording as found in the
Children and Family Services Act, 1990. The proposed change to this provision does not
recognize Mi'kmaq systems of customary care or the systemic and structural barriers
Mi'kmaq and Aboriginal peoples within Nova Scotia face in accessing legal services.
Changing the definition as proposed places more of our children at risk of apprehension.
Section 3(t) - add "or is recognized as a member of the child's extended family" after
common-law relationship, so the definition reads:

"relative" of a person means a person related by blood, marriage or commonlaw relationship, or, where the person is adopted, by adoption, marriage or
common-law relationship, "or is recognized as a member of the child's
extended family";
Section 3(2) add a section 3(2)(ma) which would read:

Section 3(2)(ma) "the importance of culturally-based services, with
particular attention given to the circumstances of Mi'kmaq and
Aboriginal peoples in Nova Scotia."

Section 22(2)(f) add objective evidence of "emotional harm" in order to assist social
workers in decision-making and to protect our Mi'kmaq children and families from
prejudicial attitudes toward Mi'kmaq parenting practices. We propose adding,
"demonstrated by severe anxiety, depression, withdrawal, or self-destructive or
aggressive behaviour," as currently found in the Act. The provision could read:
22(2)(f) the child has suffered emotional harm, "demonstrated by severe
anxiety, depression, withdrawal, or self-destructive or aggressive
behaviour," caused by the failure of a parent or guardian to supervise and
protect the child adequately;

Section 36(3), 68(11) and 68(12) change "is or is entitled to be a Mi'kmaq child" to "is
or is entitled to be Aboriginal"

The original wording of "Indian" used in the Children and Family ServicesAct, 1990,
allowed for the Mi'kmaw Family and Children's Services of Nova Scotia to be notified if
a proceeding is commenced for an Aboriginal child, and the ability to act as the agency

commencing the proceeding. We are seeking that this be maintained, so that the Mi'kmaq
may provide culturally based and appropriate services to members of other First Nations
who are living within our territory of Nova Scotia.
Section 36(4A) remove the words "if known". How a representative of the Department
of Community Services and the Mi'kmaw Family and Children's Services of Nova Scotia
becomes aware of a Mi'kmaq child's band membership can be addressed in the
regulations.
Paragraph 40(l)(b) and 41(l)(b) add refer the parties to conferencing, "that, where
appropriate, is culturally-based, and may" proceed as a family group conference, if
Section 44(3) add "in a customary care placement" as (i) in the list and renumber the
remaining provisions accordingly.
(i) "in a customary care placement";
(ii) in a kinship placement with a relative;
(ii) if unable to place the child in a kinship placement with a relative, in a
kinship placement;
(iii) if unable to place the child in a kinship placement, with a member of the
child's community who is approved a foster parent;
(iv) if unable to place the child in a kinship placement or with a member of
the child's community who is approved as a foster parent, with an aboriginal
foster parent

Section 45A, add an additional provision (f) that states "extend the duration of an
order for a period of not more then twelve months."

Changes to the Duration of Orders are of great concern to our Nation. Our families and
communities suffer from the intergenerational effects of Canada and Nova Scotia's
colonial and assimilation policies. Addressing the needs of Mi'kmaq children and
families is complex and consideration must be given to the systemic barriers that exist in
preventing our families from accessing services, supports and institutions that are
competent in meeting their distinct needs for wellness and healing.

Section 47(2) should include recognition of a Mi'kmaq child's right to remain connected
to their First Nation community and how this connection impacts the child's ability to
exercise their Treaty and Aboriginal Rights. We propose the following wording:

47(2) Where the court makes an order for permanent care and custody, the
court shall not make any order for access by a parent, guardian or other
person, "unless the child is or is entitled to be Aboriginal. In such cases
particular attention shall be given to the importance of the child
maintaining a connection to their band."

Concluding remarks: (Chief Prosper)

We believe the proposed changes to Bill-112 will result in a fuller contextual analysis and
better decision making in relation to Mi'kmaq children and families, while maintaining
the principle of the Bill and promoting the best interest of the child.
In the debate held on November 12, 2015 the Minister said....
"We knew that the Aboriginal community, who had been left out of all kinds
of consultations when it came to their own children in crisis, were now with
us. We worked with them, and we will continue with them in the regulatory
process that will happen after this bill."

Our proposed changes to the specified sections of Bill-112 are minor in comparison to the
underlining issues that have occurred in the process of drafting Bill-112. The Province's
previous lack of consultation and collaboration with the Mi'kmaq of Nova Scotia has led
to a fundamentally flawed Bill that has failed to:
1. Consider the unique histories of our people;
2. Respect our right to self-government; and
3. Recognize the importance of our Nation's children to our collective cultural
identity.

Through the use of this Bill the Mi'kmaq of Nova Scotia are placed in an adverse
discriminatory process that has given no consideration to how best to ameliorate the
overrepresentation of our children in the provincial child welfare system. The use of Bill112 in its current state will perpetuate systemic and structural barriers for our people and
substantially risks adversely affecting our Mi'kmaq children, families and Nation.

We are disappointed with how this Bill has progressed and the inadequate deadlines

impressed upon us. As the Minister stated during the debate held onNovember 12th,
2015, we were left out completely until our initiation in December of 2014. This is
unacceptable... When contemplating legislative change, consultation with the Mi'kmaq
should be initiated early with adequate time to address the needs of the Mi'kmaq. In
moving forward legislative change must be done in collaboration through consultation on
a Nation to Nation Basis.

We are open to making a more detailed submission if required or to meet with members
of the Law Amendments Committee at a later date if desired. On behalf of the Mi'kmaq

of Nova Scotia we hope the Committee will carefully consider our comments on Bill-112
during your deliberations and we look forward to continuing consultation with Minister
Bernard and her department representatives.

Yours In Recognition of Mi'kmaq Rights and Title,
Chief Paul J. Prosper
Lead Chief, Justice Portfolio

Assembly of Nova Scotia Mi'kmaq Chiefs

