Council of Chairs

Community Child Welfare Boards

17 Nicholson Court, Antigonish, NS, B2G2V5

Hon. Diana C. Whalen
Minister of Justice
Chair of Law Amendments

CIBC Building, Suite 802
1809 Barrington Street, PO Box 1116
Halifax, NS B3J 2X1

November 12, 2015

Hon. Diana Whalen :

Re: Amendments to the Children and Family Services Act

On behalf of the eleven Nova Scotia Community Child Welfare Boards, (CCWB's) I
wish to acknowledge the tremendous effort which has brought us to this stage in
amending the Childrens and Family Services Act. It has been a thorough and inclusive
process. To further your understanding of who we are and represent I have provided
information from the Nova Scotia Government Department of Community Services
Children, Youth and Families Website.

"Community Child Welfare Boards (CCWB) serve as links between the community and
the local child welfare services, and collectively, between citizens and the Minister of
Community Services. They have a commitment to
advance the prevention of child abuse and neglect
assure the best interests of children

promote the integrity of the family

recognize and promote the preservation of childrens cultural, racial and linguistic
heritage

•

work with other community and social services to prevent, alleviate and remedy
the personal, social and economic conditions that might place children and families at
risk"

Our boards are made up of community volunteers many of whom have been involved with
Child Welfare for many years. The chairs of each Board (Council of Chairs) meet with the
Minister twice a year.

It has been more than twenty years since the Act has been amended and best practices in
other jurisdictions have illustrated the need for change in child protection.
Many of our members have participated in public consultations held in the summer or
2012 and again in 2015. In the summer of 2012 Cyril Reid, (Chairman, Council of
Chairs CCWB) reported the following;

" After participating in the public consultations held around the province in June and after
carefully reviewing the proposed amendments to the CFSA, we feel that there are three
key areas that are critical to change in the Act in order to produce better outcomes in the
lives of children and families in Nova Scotia:

1. Broadening the definition of neglect: Current research conducted on children who
suffer from neglect highlights the need for earlier intervention. The effect of emotional
neglect on infants is staggering. Children who are emotionally neglected in infancy can

have cognitive and academic delays; social withdrawal and limited peer interactions;
internalizing problems such as depression or anxiety disorders. Adult survivors of neglect
report having more serious physical and psychological symptoms than adults who have
had a childhood history of physical or sexual abuse. Specifically we would like to see the
proposed amendment Section 22(2) (J) - having suffered harm due to chronic and serious
neglect becomes a reality in the CFSA to ensure the earliest possible intervention in the
life of the child. By removing the limitation to only proving physical harm caused by
neglect, social workers will be able to act more quickly to ensure that the child doesn't
suffer more emotional and developmental harm.

2. Including youth from the ages of 16- 18 years old in the Act: It is a very sad reality in
our province that currently a youth between the age of 16 - 18 who is suffering from
abuse, neglect or violence in the home is not eligible for services or protection. This is
both troubling and perplexing; troubling because so many are in need of care who are
suffering daily, and, perplexing because social workers do not have the legal means to
offer help. Also, defining a child as a person under the age of 16 is not in alignment with
article 1 of the UN Convention on the Rights of the Child, which Canada signed in 1989
and ratified in 1991. Minister, to be able to offer services to youth 16-18 years of age in
our province is the most humane and caring act the government could do for these
children.

3. Permanency planning for our children in care: We understand that 70 % of our
children in care are 11 years of age or older and that 22% of the children in care are

aboriginal even though the FirstNations peoples only make up for 4% of the general
population in Nova Scotia. The time is right to recognize the cultural needs of the

Aboriginal communities and include custom adoption as a recognized solution for
achieving a permanent home for these children. Also, for older children, being adopted
comes with a special set of challenges. For example, it is quite difficult for an older child
to call strangers "Mum or Dad" or to change their last names. Therefore we strongly
encourage you to give "Permanent Guardianship" the same rights as adoption allowing
the young person to feel safe and loved without feeling like they've betrayed their family
somehow. Moreover, permanency planning by way of adoption has been slowed or
stymied by some birth parents who apply for orders from the court to visit the child after
the child has gone into permanent care. Each time a potential adoption is hindered; the
child is left in limbo (sometimes until they age out of care) instead of enjoying the
security and love of a family. We strongly encourage you to amend section 48 of the Act
to have birth parents get court's permission before they start a new court procedure for
access with the child. Minister, we strongly encourage you to stay the course with these
changes."
More consultation hosted by the department resulted in the following document.
Stakeholder Discussions on Proposed Amendments to the CFSA Summer, 2015.
CHILD SAFETY:

The CFSA has been criticized because it defines a child as a person who is under the age
of 16 years. Most other jurisdictions in the country define a child as a person who is
under the age of majority in that jurisdiction. The Act has not been amended to reflect a
growing body of research that details the harmful, life-long impacts of neglect, emotional
harm and family violence on children. There are concerns about a number of the
subsections of Section 22(2), which define a child in need of protective services.

1. Section 3 (1) (e) - Age of a child Current Situation: There is a gap in the protection of
youth from 16 up to 19 years of age. The CFSA currently defines a child as a person less
than 16 years of age. Issue: In today's society, a 16 year old is not able to be selfsupporting. Offering services to youth on a voluntary basis will assist them in making a
successful transition to independent adulthood.

2. Sections 19 and 31 - Services available to youth from 16 up to 19 years who are in

need of protective services Current Situation: Children from the age of 16 up to 19 years
who are in need of protective services now seek the services of DCS Employment
Support and Income Assistance programs in effort to meet their needs or at times become
homeless. Issue: It is recognized that youth from 16 up to 19 years of age who are in need
of protective services, should have services available to them and offered on a consent
basis in order for them to be effective.

3. Section 9A - Investigatory powers of an Agency in determining whether children are
in need of protective services, including interviewing children without parental consent
where appropriate, gathering information from collaterals and requesting parents to
consent to services for themselves and their children. Current Situation: There are

circumstances when an agent needs the authority to interview a child without the parent's

permission, for example, when children are in high risk situations and notifying the
parent is likely to compromise the integrity of the interview. Currently an Agency must

apply to the Court for permission to interview the child without the parent's permission.
This can take up to two days. Issue: Interviewing the child without the presence of the
parent will help ensure the child is not coerced into denying abuse or placed at higher
risk.

4. Sections 22 (2) (f) and 62(c) - Test for emotional harm Current Situation: The current
provision requires that the Agency prove emotional harm has occurred, "demonstrated by
severe anxiety, depression, withdrawal, or self-destructive or aggressive behaviour".
Issue: Becoming involved earlier in a situation and providing services will more likely
result in the situation being remedied so that the child can remain safely in the home.
5. Section 22 (2) (g) - Failure to cooperate with services to substantial risk of emotional
harm Current Situation: The current wording speaks to situations where the parent or
guardian "does not provide, or refuses or is unavailable to consent to, services or
treatment" but does not speak to situations when the parent fails to cooperate. Issue:
There are occasions where parents verbalize their consent but do not follow through.
6. Section 22 (2) (h) - Failure to cooperate when a child suffers from a mental,
emotional or developmental condition Current Situation: The current wording speaks to
situations where the parent or guardian "does not provide, or refuses or is unavailable to
consent to, services or treatment" but does not speak to situations when the parent fails to
cooperate. Issue: There are occasions where parents verbalize their consent but do not
follow through.

7. Section 22 (2) (i) - "Actual harm" and "repeated" in relation to family violence.
Current Situation: In domestic violence situations, "repeated" incidents of domestic
violence, regardless of the severity of the violence and actual harm suffered, are required
before a child would be considered in need of protection. Issue: The number of
unreported incidents of family violence, and the effect on children, is much higher than
can often be proven. The current definition does not reflect the reality in which family
violence is occurring. Becoming involved earlier in a situation and providing services

will more likely result in the situation being remedied so that the child can remain safely
in the home.

8. Section 22 (2) (j) and 25 (1) (c) - "Physical" as the only harm caused by neglect and
requirements regarding services Current Situation: Social workers can only intervene in
situations where infants and young children are being seriously neglected if they can
demonstrate physical harm and the parents are not taking actions to remedy or alleviate
the harm. Issue: Research indicates that the effects of emotional and developmental harm
due to neglect have a significant impact on young children. Becoming involved earlier in
a situation and providing services will more likely result in the situation being remedied
so that the child can remain safely in the home. - 3 —

9. Section 22 (2) (ja) - "Physical" as the only harm caused by neglect regarding
substantial risk and requirements regarding services Current situation: Social workers can

onlyintervene in situations where there is substantial risk that infants and young children
will be physically harmed by neglect. Issue: Research indicates that the effects of

emotional and developmental harm due to neglect have a significant impact on young
children. It is reasonable to become involved in a situation where there is substantial risk

that a child will experience neglect and the parent fails to address the risk.

10. Section 22 (2) (1) - Failure to cooperate with services when a child under 12 has
killed or seriously injured another person or caused serious damage to another person's
property. Current Situation: The current wording speaks to situations where the parent or
guardian "does not provide, or refuses or is unavailable to consent to, services or
treatment" but does not speak to situations when the parent fails to cooperate. Issue:
There are occasions where parents consent to treatment or services but do not cooperate
with same.

11. Section 24A (1) - Duty to report when an Agency has provided notice that a child is
in need of protective services Current Situation: The CFSA is silent on this situation.
Issue: Then are times when an Agency experiences difficulty in locating children who are
in need of protective services where a person(s) knows the whereabouts of a child but
remains silent.

12. Sections 25 (1) (aa), (ba) and (d) and 25 (2A) - "Substantial risk" of physical harm,
sexual abused and emotional harm by a person other than a parent or guardian Current
situation: Third party abuse refers to abuse committed by anyone other than a parent or
guardian. A third party would include a teacher, coach, neighbour, extended family
member, etc. The CFSA does not cover possible risk situations. Issue: It is preferable to
have all concerning situations reported and permit the investigating Agency to determine
whether actual harm has occurred.

13. Section 27 (1) - Detention of a child by a peace officer Current Situation: Current
legislation defines a child as under the age of 16 years. Issue: As it is recognized that
children from age 16 up to 19 years need to consent to any services offered in order for
them to be effective, any potential change to the definition of a child will not impact this
section.

14. Section 28 (2A) - Agency's ability to place a child with a relative when the child's
parent cannot be located. Current Situation: Agencies may assume temporary care of a
child who has been abandoned by a parent for up to 72 hours. Issue: Where possible and
appropriate, it is preferable that a child is placed quickly with family members rather than
being placed in foster care.
COURT INVOLVEMENT Amendments which can reduce the number of days that a

case is before the Court would be in line with other jurisdictions and congruent with
research supporting that children have better outcomes when timely decisions are made.

15. Section 21 (3) and (4) - Order during a Stay for Mediation Current Situation: When
the Court orders a proceeding stayed for the purpose of mediation, the current order
under the Act is stayed unless specifically addressed. Issue: Clarification is required
regarding the time limits that an order remains in place and the number of orders in any
proceeding.

16. Section 29 (1) (e) and (4) - Run-away children Current Situation: If ordered by the
Court, a peace officer shall return a child (under 16) who has run away, to a parent,
guardian, agency or agent. Issue: If a child has run away from a child-caring facility and
has been located by a peace officer, it is important that peace officers have the ability to
return them directly to the child-caring facility. This holds true for children subject to
care and custody orders over 16 years of age, as they are often considered to be at higher
risk.

17. Section 39 (4) (a) - Child to remain with or be returned to parent at the completion of
the Interim Hearing Current Situation: At the conclusion of the Interim Hearing, the
Court can order that a child remain with or be returned to parent without any conditions.
Issue: There is no ability to supervise the children in their home
18. Section 39 (4A) - Supervision Orders at the completion of the Interim Hearing
Current Situation: Current wording is not clear that the Agency can enter the residence of
a child who is the subject of a Supervision Order. Issue: Clarification is required.
19. Section 39 (4) (g) - Earlier Court Orders for services Current Situation: The current
provision only allows the Court to order "psychiatric, medical or other examination or
assessment". The CFSA only allows the Court to mandate services after the Disposition
Hearing although, in most cases, services are ordered from the initiation of the

proceeding. Issue: There is a need for a proactive approach to address concerns by
providing services and treatment at the earliest stage possible.
20. Sections 40 (1) (b) and 40A - Case conferencing process Current Situation: The
CFSA currently makes no provision for case conferencing. Issue: Case conferencing is a
widely accepted process for resolving issues, is culturally sensitive and allows for a more
restorative approach with families.
21. Sections 43 (1) (e) and 44 - Access Orders Current Situation: The Court can

currently order access to a child by a parent, guardian or other person. Issue: Child
protection proceedings should not be seen as a means for persons without existing legal
rights of access to seek those rights, which may impact the child and the child's parents
beyond the termination of the proceeding.

22. Sections 43(4), 45 and 46 (5) (c) - Duration of court proceedings Current Situation:
Current provisions dictate that court proceedings are limited to varying time frames,
depending on the age of the child, with longer time limits for older children. Issue: The
difference in time frames for different ages was put in place in recognition of a child's
sense of time, related to their age. However, we now recognize that all children need to
move towards permanency, whether that means returning to family or to adoption, as
quickly as possible.

23. Section 45A - Total length of proceedings Current Situation: Children can come in

and out of care a number of times with no regard for the total amount of time that they
are in care. Issue: Consideration needs to be given to the total length of time that a child
has been in care.

24. Section 48 - Court ordered extensions of permanent care and custody beyond 19
years of age for educational purposes Current Situation: Once a child in care reaches 19
years of age, care and custody would normally end. The Court can order that care and
custody be extended to age 21 if the child is pursuing an education program or if the child
has a disability. Issue: It is unnecessary for youth in permanent care and custody to go to
court as they are able to sign a post-care agreement when they are continuing their
education.

PERMANENCY All children require permanency to grow and develop their full
potential. It is imperative that children achieve permanency as quickly as possible. When
children must be removed from their families to protect their best interests, systems need
to work together so that they can safely return to their families. When this is not possible,
it is equally imperative that children be placed in alternate permanent families as soon as
possible.
25. Sections 47, 48 (3), 48 (7) and 48 (11) (b) - Access Orders when Permanent Care and
Custody is ordered Current Situation: Courts have ordered access with parents when a
child comes into the permanent care and custody of the Agency and this has interfered
with adoption planning for the child. Issue: When the Court makes an order for
permanent care and custody, the Agency becomes the legal guardian of the child and is
responsible for the child's care and placement. It is also appropriate that the Agency be
charged with the responsibility to determine who the child ought to have ongoing
communication with. In addition, the level and type of communication required by a
child may change over time depending on the development and stability of the child and
those who may have a relationship with the child.

26. Section 48 (6) (c) - Timeframes to apply to terminate permanent care and custody
Current Situation: At present, parents can apply for leave from the Court to terminate
care and custody immediately after the appeal period has expired and can apply as a right
5 months after the appeal period has expired. This has meant that an Agency has been
unable to plan for permanency for a child until the matter is heard in court, significantly
delaying adoption placement for children. Issue: When the Court comes to the conclusion
that permanent care and custody is the best remedy to keep a child safe, it is unlikely that
birth parents will be ready to resume care until a period of time has passed.

27. Section 48 (7A) - Timeframes for hearing applications to terminate permanent care
and custody Current Situation: There is no statutory time frame within which applications
to terminate permanent care and custody orders are heard by the Court, although the
Family Division has a Court Rule requiring them to be heard within 90 days. Issue: It is
imperative that applications to terminate permanent care and custody are heard quickly to
reduce any delays in planning for permanency for children.

28. Section 70 (1) (d) - Adoptions of children from other jurisdictions and placed with
families in Nova Scotia Current Situation: When children from other jurisdictions are

placed with Nova Scotia parents, their adoptions can't be completed for 24 months. Issue:
Permanency for these children is delayed.

29. Section 70A (1) - Adoption of children placed under the Maintenance and Custody
Act Current Situation: Where a child has been placed under the Maintenance and
Custody Act, that person cannot apply to adopt until the child has resided with them for
24 months. Issue: Permanency for these children is delayed.
30. Section 87A - Adoption subsidy when the adoptive parent dies or is unable to care
for child Current Situation: Current wording of the section means that the subsidy ends if
the adoptive parent dies or is unable to care for the child. Issue: The needs of the child do
not end with the death of a parent and the new caregivers require the same level of
assistance.

SECURE TREATMENT Secure treatment is a 20 bed, locked facility, located in Truro,
Nova Scotia. Because their liberties are restricted, children can only be admitted to secure
treatment under very specific conditions. Within 5 days of admission, the staff from
secure treatment must appear before a judge to obtain a securetreatment order. If the
judge refuses to grant the order, the child will not be able to remain at secure treatment. A
secure-treatment order can be made for an initial period of 30 days and can be renewed
for a period of not more than 90 days.
31. Section 55 (1) (c), 56 (3) (c) and 56 (4) (c) - Criteria for admission to secure treatment
and issuance and renewal of secure-treatment order Current Situation: One of the criteria

for admission to secure treatment and the issuing and renewal of a secure-treatment order
is that the child refuses or is unable to consent to treatment. Issue: Current criteria need to

be strengthened to address risk to children.

32. Section 56 (2), 56 (2A), 56 (2B), 57 (1) and 58 - Parents receive notice for securetreatment order Current Situation: When the Agency makes an application for a securetreatment order, it is unclear whether parents of a child in temporary care are to be served
with the application. Issue: There is a need to clarify the rights of parents of children in
temporary care to notice regarding secure treatment proceedings.
33. Section 56 (3) - Length of a secure treatment order Current Situation: The current

maximum for a treatment order is 30 days. Issue: The current maximum of 30 days has
often proven to be of too short a duration to benefit the child.
34. Section 57 (1) and (2A) - Review of a secure-treatment order Current Situation: A

review of a secure-treatment order can happen at any time. Issue: Efforts to provide
treatment to children are hindered as early reviews are sought and treatment put on hold
while the intervention is justified before the Court.
35. Section 59 (3) - Detaining and returning a child to secure treatment Current
Situation: Presently, if a child in a secure care facility is on leave, the child can walk
away from staff and they have no authority to prevent this and to return the child to the

facility. A peace officer or agent can return the child but staff from the facility cannot.
Issue: Trained staff from the secure care facility also need this ability in effort to keep the
child safe. It is in both the child's and the public's best interests.
AMENDMENTS RELATED TO LANGUAGE

36. Sections 3(1) (r), 72 (4) and 80 (1) (a) - Terms "legitimate", "legitimated" and "in
lawful wedlock" Issue: These terms are outdated.

37. Section 3 (1) (r) and 67 (1) (f) - Definition of parent Issue: There is recognition that
fathers should have the same rights and responsibilities as mothers.

38. Section 3 (1) (ja) - Act does not include "common-law partner" or "common-law
relationship" Issue: Current societal norms include the acceptance of common-law
relationships.
39. Sections 3 (1) and 74 (9) - Terms "child-placing agency", 'licensed boarding home",
"group home", "residential centre" (changed to "residential child-caring facility"),
"receiving centre", "training centre", assessment centre", "municipality", "county court"
Issue: Terms no longer used.
40. Section 3 (1) (g) - Terms "homemaker, day care and similar services" Issue: Replace
terms.

41. Section 3 (1) (la), (lb) and (ta) - The Act does not define "emotional harm", "sexual
abuse" or "neglect" Issue: These terms were not previously defined.
42. Mi'kmaw Family and Children's Services Issue: Current spelling is inaccurate.

43. Sections 74 (12) and 79 (3) - Name of the Act is "Maintenance and Custody Act"
Issue: Current reference to the Act is no longer accurate.
ADMINISTRATIVE AMENDMENTS

44. Section 3(1) (k) and 67 (1) (ca) - Supreme Court (Family Division) Current situation:
Proceedings are brought before the Family Division in the Halifax Regional Municipality
and on Cape Breton Island. Issue: Recognize the existence of Supreme Court (Family
Division)

45. Section 15 (3A) - Interim Manager for a child-caring facility. Current Situation: If
there are concerns about a child-caring facility, the Minister's actions are restricted to

suspending or cancelling the approval or license. Issue: Additional avenues for the
Minister to address the situation would be helpful, such as the ability to appoint an
interim Manager so that the facility can remain open while the concerns are being
addressed.

46. Section 36 (4) - Notice to foster parents of a proceeding Current Situation: After the
Disposition Hearing, a foster parent is only entitled to notice of a proceeding, be present
at the hearing, be represented by counsel or make submissions to the Court if they had
cared for the child continuously for six months prior to the hearing. Issue: Foster parent

input is valuable whether or not they have cared for the child for six months.
47. Section 36A - Notice of proceeding to fathers of young children Current Situation:
There are currently no provisions to address this. Issue: Fathers of very young children,
even if interested in being involved in their child's life, are often not able to meet the
definition of parent.

48. Section 37 - Appointment of Guardian ad litem Current Situation: A child who is
twelve years of age or more, if made a party to a proceeding, may be directly represented
by counsel. Issue: Children added as a party, should have legal representation. When a
lawyer is appointed for a child, the lawyer is obligated to share all information with the
child. There are many circumstances where this would not be in the child's best interests.
A guardian ad litem would be able to review all information and share only what is
appropriate with the child.
49. Section 41 (4) (b) and (c) - Requirement that the Court ask parent whether child has
consulted legal counsel Current Situation: The Court must ask a parent who has
consented to an order removing the child from his or her care, whether a child over 12
years of age has consulted independent legal counsel and satisfy itself that the child
understands the nature and consequence of consenting to the order. Issue: Children
between 12 and 16 years can be represented by a guardian ad litem who will be in a
position to confirm that the child understands the consequence of consenting to the order.

50. Section 52 (2) (b) - Financial contribution by a parent for a child in care Current
Situation: The financial contribution by parents is difficult to quantify. Issue: A simple
formula for financial contributions by parents is required.

51. Section 66 (4) and (5) - Child Abuse Register process Current Situation: Requests to
the Child Abuse Register are accepted from individuals or from employers or voluntary
organizations and results can be released to employers or voluntary organizations. Issue:
Process needs to be simplified.
52. Section 95 - Jurisdiction over prosecution of offenses against the Act Issue: The Act
is not clear about which court has jurisdiction.

53. Section 98 -Municipal Contributions Issue: Reference to municipalities is outdated.
54. Section 90A - Indemnification Issue: The Act has no indemnification clause.

55. Section 99 - Regulations respecting the use of therapeutic quiet rooms and physical
restraint Current situation: The Act provides no ability to make regulations respecting the
use of therapeutic quiet rooms or physical restraint. Issue: The Ombudsman has
recommended that the Act make provision for this.

56. Sections 101, 102, 103, 105 and 106 (1), (2) and (3) - Several sections referencing
"former" Act and transitional adoption provisions Issue: The former Act is now more

than 24 years old and there is no need for these provisions. 57. "Days" refers to "calendar
days" or "business days" Issue: Need to clarify that reference to days means calendar
days.

We are in full support of the overall changes to the Act.

We believethe research behind these changes to be valid. The proposed changes that
speak to our collective experiences most profoundly are as follows.
Child Safety
Section 3 (1) (e) and section 19-31

Children who are ages 16-19 will be eligible to receive protective services.
Section 7 22 (2) (i)

"Actual harm and "repeated" in relation to family violence. It recognises that there are
often many unproven incidents of family violence that go unreported. The new change
allows earlier intervention

Section 22 (2) (j) and 25 (1) (c) and (ja)
The recognition that social workers are at present only able to intervene for infants and
young children if they can demonstrate physical harm. The amendment would allow
intervention to now include risks associated with neglect.
Court Involvement and Permanency
Sections 43(4), 45, 45 A 46 (5) (c)- total length of proceedings

We support the expedience of all court proceedings relating to the cumulative time a
child is in care. The overall goal is to give the child the best chance in life by moving to
permanency, which could be returning to the family home, or to adoption.
Minister we believe these changes will encourage earlier intervention and prevention and
will have a positive effect in supporting our most vulnerable children.

Respectfully submitted,
Irene Macleod

Acting Chair
Council of Chairs (Community Child Welfare Boards)

