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An Act Respecting
Imitation Dairy Products
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Short title
1 This Act may be cited as the Imitation Dairy Products Act.  R.S., c. 216,

s. 1.

Interpretation
2 In this Act,

“dairy product” means milk, cream, butter, cheese, condensed milk,
evaporated milk, milk powder, dry milk, ice cream, malted milk, sherbet or
any other product manufactured wholly or mainly from milk;

“imitation dairy product” means any food substance for human con-
sumption that is an imitation of a dairy product, a substitute for a dairy prod-
uct or is represented to be for the same use as a dairy product and that is
manufactured wholly or in part from any fat or oil other than that of milk,
and includes any product intended for use as a dessert topping or as a coffee
whitener and such other products that are designated as imitation dairy prod-
ucts in the regulations, but does not include margarine as defined in the
Margarine Act or peanut butter;

“inspector” means an inspector appointed under this Act.  R.S., c. 216,
s. 2.

Restricted manufacture or sale
3 Subject to the regulations, no person shall manufacture, sell, offer for

sale or possess for sale any imitation dairy product.  R.S., c. 216, s. 3.

Inspectors
4 The Minister of Agriculture may appoint inspectors for the purpose

of this Act.  R.S., c. 216, s. 4.
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2 imitation dairy products c. I-1

Powers of inspector
5 An inspector may at all reasonable times, for the purpose of enforcing

this Act or of ascertaining whether or not it is being complied with,

(a) enter and examine any place, premises, warehouse, factory,
store, boat, ship, car, truck or vehicle that is being used for the storage, man-
ufacture, sale or carriage of an imitation dairy product or is believed by the
inspector to be so used;

(b) require to be produced for inspection and make copies of or
extracts from any books, shipping bills, bills of lading, records of sale, man-
ufacturing or shipping and other records or papers relating to an imitation
dairy product or believed by the inspector to relate to an imitation dairy
product;

(c) detain any imitation dairy product for the time necessary to
complete an inspection and, at the expense of the owner, manufacturer,
wholesaler, retailer or transporter, take samples of an imitation dairy product
whenever or wherever the inspector considers it necessary.  R.S., c. 216, s. 5.

Obstruction of inspector prohibited
6 No person shall obstruct an inspector in the exercise of the inspec-

tor’s functions under this Act or refuse to produce any books, records or papers for
inspection by an inspector when the inspector so requires.  R.S., c. 216, s. 6.

Regulations
7 The Governor in Council may make regulations

(a) designating products as imitation dairy products;

(b) designating classes of imitation dairy products;

(c) permitting the manufacture and sale of an imitation dairy
product or a class of imitation dairy products;

(d) prescribing standards of quality for imitation dairy products;

(e) prescribing the records to be kept by manufacturers and sellers
of any imitation dairy product;

(f) respecting any other matter necessary or advisable for carry-
ing out effectively the intent and purpose of this Act.  R.S., c. 216, s. 7; 1998, c. 8,
s. 43.

Offence and penalty
8 Any person who violates any of the provisions of this Act or the reg-

ulations is guilty of an offence and is liable, on summary conviction, for a first
offence to a penalty of not more than $100 and in default of payment to imprison-
ment for not more than 30 days, and for a second or subsequent offence to a penalty
of not less than $50 nor more than $500 and in default of payment to imprisonment
for not more than 30 days.  R.S., c. 216, s. 8.

__________
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CHAPTER I-2

An Act to Ban the Importation
of Hydraulic Fracturing Wastewater

Table of Contents
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Short title
1 This Act may be cited as the Importation of Hydraulic Fracturing

Wastewater Prohibition Act.  2013, c. 36, s. 1.

Interpretation
2 In this Act,

“hydraulic fracturing” means the transmission of a carrier fluid to
apply pressure and transport proppants to an underground geologic forma-
tion to create or enhance subsurface fractures and facilitate the release of any
petroleum or natural gas, but does not include fracturing for the production
of wells for potable water;

“hydraulic fracturing wastewater” means any water used in or pro-
duced from hydraulic fracturing or other geologic formation stimulation, and
includes produced or formation water resulting from wells that have been
hydraulically fractured;

“produced or formation water” means water produced as a by-product
from petroleum or natural gas production wells during the extraction of
petroleum or natural gas and includes, without limiting the generality of the
foregoing, brine, salts, metals and petroleum compounds.  2013, c. 36, s. 2.

Act prevails
3 Where there is a conflict between this Act and any other enactment,

this Act prevails.  2013, c. 36, s. 3.

Offence
4 No person shall

(a) import into the Province hydraulic fracturing wastewater from
outside the Province; or
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2 importation of hydraulic fracturing wastewater prohibition c. I-2

(b) transport hydraulic fracturing wastewater into the Province.
2013, c. 36, s. 4.

Penalty
5 (1) A person who contravenes this Act or the regulations is guilty

of an offence and liable on summary conviction to a fine of not more than $10,000.

(2) Where an offence under this Act is committed or continued on
more than one day, the person who committed the offence is liable to be convicted
for a separate offence for each day on which the offence is committed.  2013, c. 36,
s. 5.

Regulations
6 (1) The Governor in Council may make regulations respecting

any matter or thing the Governor in Council considers necessary or advisable to
effectively carry out the intent and purpose of this Act.

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2013, c. 36, s. 6.

__________
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An Act Respecting Income Tax
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Short title
1 This Act may be cited as the Income Tax Act.  R.S., c. 217, s. 1.

PART I — INTERPRETATION AND EXEMPTIONS

Interpretation
2 (1) In this Act,

“agreeing province” means a province of Canada that has
entered into an agreement with the Government of Canada under
which the Government of Canada will collect taxes payable under
that province’s income tax statute and will make payments to that
province in respect of the taxes so collected;

“collection agreement” means the agreement referred to in
subsection 125(1), as amended in accordance with subsection 125(2),
or the new collection agreement referred to in subsection 125(2), as
amended in accordance with subsection 125(2);

“Commissioner of Revenue” means the Commissioner of Rev-
enue appointed under section 25 of the Canada Revenue Agency Act;

“Court” means the Supreme Court of Nova Scotia;

“Department of Finance” means

(a) when no collection agreement is in effect, the
Department of Finance and Treasury Board of the Province;
and
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(b) when a collection agreement is in effect,

(i) in relation to the remittance of an
amount as or on account of tax payable under this Act,
the Receiver General of Canada, and

(ii) in relation to any other matter, the Can-
ada Revenue Agency;

“deputy head” means

(a) when no collection agreement is in effect, the
Deputy Minister of Finance and Treasury Board of the Prov-
ince or permanent head of that portion of the public service of
the Province administered by the Minister of Finance and
Treasury Board; or

(b) when a collection agreement is in effect, the
Commissioner of Revenue;

“Federal Act” means the Income Tax Act (Canada);

“Federal ITAR” means the Income Tax Application Rules
(Canada);

“Federal Regulations” means the regulations, as amended
from time to time, made pursuant to the Federal Act;

“income tax statute” means, with reference to an agreeing
province, the law of that province that imposes a tax similar to the tax
imposed under this Act;

“Minister” means the Minister of National Revenue for Can-
ada, but in any provision of the Federal Act that applies for the pur-
pose of this Act, a reference to the Minister is to be read and
construed for the purpose of this Act as a reference to the Minister of
Finance;

“Minister of Finance” means

(a) when no collection agreement is in effect, the
Minister of Finance and Treasury Board for the Province; and

(b) when a collection agreement is in effect,

(i) in relation to the remittance of an
amount as or on account of tax payable under this Act,
the Receiver General of Canada, and

(ii) in relation to any other matter, the Min-
ister of National Revenue for Canada;

“permanent establishment”, where used for a purpose under
this Act, has the same meaning as that assigned for that purpose, or
the purpose that is most similar to that purpose, in the Federal Act or
the Federal Regulations;

“prescribed” means

(a) in the case of a form, the information to be
given on a form or the manner of filing a form, authorized by
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the Minister or the Minister of Finance and Treasury Board
for the Province;

(b) in the case of the manner of making or filing an
election, authorized by the Minister or the Minister of Finance
and Treasury Board for the Province;

(c) in the case where “prescribed” is mentioned in
a provision of the Federal Act that applies for the purpose of
this Act otherwise than in respect of a case to which clause (a)
or (b) applies, what is prescribed, within the meaning assigned
by subsection 248(1) of the Federal Act, in the Federal Regu-
lations under that provision; and

(d) in any other case where the word is mentioned
in this Act, prescribed by regulations;

“Receiver General of Canada” means the Receiver General of
Canada, but in any provision of the Federal Act that applies for the
purpose of this Act, a reference to the Receiver General of Canada is
to be read and construed for the purpose of this Act as a reference to
the Minister of Finance;

“registrar” means prothonotary;

“regulations” means a regulation made by the Governor in
Council under this Act;

“taxation year” of a person means the period determined
under the Federal Act as the person’s taxation year.

(2) “last day of the taxation year” is, in the case of an individual
who resided in Canada at any time in the taxation year but ceased to reside in
Canada before the last day thereof, deemed to be a reference to the last day in the
taxation year on which the individual resided in Canada.

(3) The tax payable by a taxpayer under this Act or under Part I of
the Federal Act means the tax payable by the taxpayer as fixed by assessment or
reassessment subject to variation on objection or on appeal, if any, in accordance
with this Act, or Part I of the Federal Act, as the case may be.

(4) For the purpose of this Act, except where they are at variance
with the definitions contained in this Section, the definitions and interpretations
contained in, or made by regulations under, the Federal Act apply.

(5) In any case of doubt, the provisions of this Act must be applied
and interpreted in a manner consistent with similar provisions of the Federal Act.

(6) Any reference in any enactment other than this Act to Chapter 3
of the Acts of 1961, the Individual and Corporation Income Tax Act, is to be read and
construed as a reference to this Act.

(7) Subsections 104(1) and (2), subsection 248(11) and Section 257
of the Federal Act apply for the purpose of this Act.

(8) Where a provision, in this subsection referred to as “that sec-
tion”, of the Federal Act or the Federal Regulations is made applicable for the pur-
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pose of this Act, that section, as amended from time to time, applies with such
modifications as the circumstances require for the purpose of this Act as though it
had been enacted as a provision of this Act, and in applying that section for the pur-
pose of this Act, in addition to any other modifications required by the circumstances,

(a) a reference in that section to tax pursuant to Part I of
the Federal Act is to be read as a reference to tax pursuant to this Act;

(b) except for the purpose of Part III of this Act, where
that section contains a reference to tax pursuant to any of Parts I.1 to
XIV of the Federal Act, that section is to be read without reference
therein to tax pursuant to any of those Parts and without reference to
any portion of that section that applies only to or in respect of tax pur-
suant to any of those Parts;

(c) a reference in that section to a particular provision of
the Federal Act that is the same as, or similar to, a provision of this
Act is to be read as a reference to the provision of this Act;

(d) any reference in that section to a particular provision of
the Federal Act that applies for the purpose of this Act is to be read as
a reference to the particular provision as it applies for the purpose of
this Act;

(e) except for the purpose of Part III of this Act, where
that section contains a reference to any of Parts I.1 to XIV of the
Federal Act or to a provision in any of those Parts, that section is to
be read without reference therein to that Part or without reference to
that provision, as the case may be, and without reference to any por-
tion of that section that applies only because of the application of any
of those Parts or the application of a provision in any of those Parts;

(f) where that section contains a reference to the Bank-
ruptcy and Insolvency Act (Canada), that section is to be read without
reference therein to the Bankruptcy and Insolvency Act (Canada);

(g) subject to clause (h), any reference in that section to
the Federal Regulations is to be read as including a reference to this
Act or a regulation made under this Act;

(h) a reference in that section to “under this Act or under
an Act of a province with which the Minister of Finance has entered
into an agreement for the collection of taxes payable to the province
under that Act” is to be read as a reference to “under this Act”;

(i) any reference in that section to the Federal Act or the
Federal Regulations is to be read as including a reference to this Act
or a regulation made under this Act;

(j) any reference in that section to a word or expression
set out in the left-hand column of the following Table is to be read as
a reference to the word or expression set out opposite thereto in the
right-hand column of the Table:

3749
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TABLE

His Majesty His Majesty in right of the Province

Canada Nova Scotia

Criminal Code Summary Proceedings Act

Receiver General Minister of Finance and Treasury Board

Canada Customs Department of Finance
and Revenue Agency and Treasury Board

Commissioner of Customs Deputy Head
and Revenue

Deputy Attorney General Deputy Attorney General
of Canada of Nova Scotia

Tax Court of Canada Supreme Court of Nova Scotia

Tax Court of Canada Act Judicature Act

Federal Court of Canada Supreme Court of Nova Scotia

Federal Court Act Judicature Act

Registrar of the Tax Court Prothonotary of the Supreme Court
of Canada of Nova Scotia

Registry of the Federal Court Office of the Supreme Court of Nova Scotia

2000, c. 4, s. 61; 2014, c. 34, s. 12.

Application of federal provisions
3 (1) In this Section,

“federal amendment” means an amendment to a federal provi-
sion;

“federal application rule” means a provision, in this clause
referred to as “the provision”, of an Act of the Parliament of Canada
that makes a federal provision, a federal amendment or the repeal of a
federal provision or federal amendment apply

(a) in respect of specified taxation years;

(b) in respect of specified fiscal periods;

(c) before or after a specified time;

(d) in respect of transactions or events that occur
before or after a specified time or in specified taxation years
or specified fiscal periods; or

(e) in respect of such other criteria as may be set
out in the provision;

“federal provision” means a provision of the Federal Act that
applies for the purpose of this Act.
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(2) Where a federal application rule governs the application of a
federal provision or federal amendment, for the purpose of applying the federal pro-
vision or federal amendment for the purpose of this Act, the federal provision or fed-
eral amendment must be applied in accordance with the federal application rule as
though the Legislature had enacted that federal application rule to govern the appli-
cation of the federal provision or federal amendment for the purpose of this Act.

(3) Where a federal provision or a federal amendment comes into
force, or is deemed to come into force, at a particular time, and no federal applica-
tion rule governs its application, the federal provision or federal amendment, as the
case may be, is deemed, for the purpose of applying it for the purpose of this Act, to
come into force at that particular time.

(4) Where a federal provision is repealed and another provision is
not substituted therefor, the federal provision ceases to apply for the purpose of this
Act

(a) where the repeal is governed by a federal application
rule, in accordance with that federal application rule; and

(b) where the repeal is not governed by a federal applica-
tion rule, at the time the repeal comes into force or is deemed to come
into force.

(5) For the purpose of this Act, where a particular federal provi-
sion is replaced by another federal provision, or is repealed and another federal pro-
vision is substituted therefor, the other federal provision is deemed to be a
continuation of the particular federal provision and the replacing or the repeal and
substitution, as the case may be, is deemed to be an amendment to the particular
federal provision.  2000, c. 4, s. 61.

Exemptions
4 No tax is payable under this Act by a person for a period when

(a) no tax is payable under Part I of the Federal Act for the period
on the person’s taxable income because of subsection 149(1) of the Federal
Act; or

(b) that person was a non-resident-owned investment corporation.
2000, c. 4, s. 61.

PART II — INCOME TAX

DIVISION A — LIABILITY FOR TAX

Liability of individual
5 An income tax must be paid as hereinafter required for each taxation

year by every individual

(a) who was resident in the Province on the last day of the taxa-
tion year; or

(b) who, not being resident in the Province on the last day of the
taxation year, had income earned in the taxation year in the Province, as
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defined in the definition of “income earned in the taxation year in the Prov-
ince” in Section 7.  2000, c. 4, s. 61.

Liability of corporation
6 An income tax must be paid as hereinafter required for each taxation

year by every corporation that maintained a permanent establishment in the Prov-
ince at any time in the year.  2000, c. 4, s. 61.

DIVISION B — COMPUTATION OF TAX FOR INDIVIDUALS

Subdivision a — Computation of Tax

Interpretation of Division
7 In this Division,

“appropriate percentage” for a taxation year means the lowest per-
centage referred to in Section 8 that is applicable in determining tax payable
under this Part for the year;

“highest percentage” for a taxation year means the highest percentage
referred to in Section 8 that is applicable in determining tax payable under
this Part for the year;

“income earned in the taxation year in the Province” means income
earned in the year in the Province as determined in accordance with Federal
Regulations made for the purpose of the definition “income earned in the
year in a province” in subsection 120(4) of the Federal Act;

“income earned in the taxation year outside the Province” means
income for the year minus income earned in the taxation year in the Province;

“income for the year” means

(a) in the case of an individual resident in Canada during
only part of the taxation year in respect of whom section 114 of the
Federal Act applies or in the case of an individual not resident in
Canada at any time in the taxation year, the individual’s income for
the year as computed under subsection 120(3) of the Federal Act; and

(b) in the case of any other individual, the individual’s
income for the year as determined in accordance with, and for the
purposes of, the Federal Act;

“provincial percentage” for a taxation year means 57.5%;

“tax payable under the Federal Act” by an individual in respect of a
taxation year means the amount determined under the definition “tax other-
wise payable under this Part” in subsection 120(4) of the Federal Act in
respect of the individual for the year.  2000, c. 4, s. 61.

Tax payable by individual
8 The tax payable under this Part for a taxation year by an individual on

the individual’s taxable income or taxable income earned in Canada, as the case
may be, in this Division referred to as the “amount taxable”, is
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(a) 8.79% of the amount taxable if the amount taxable does not
exceed $29,590;

(b) $2,601 plus 14.95% of the amount by which the amount taxa-
ble exceeds $29,590 if the amount taxable exceeds $29,590 and does not
exceed $59,180;

(c) $7,025 plus 16.67% of the amount by which the amount taxa-
ble exceeds $59,180 and does not exceed $93,000; and

(d) for taxation years

(i) before 2010, and after the taxation year immediately
preceding the taxation year determined by subsection 9(2), $12,662
plus 17.5% of the amount by which the amount taxable exceeds
$93,000,

(ii) after 2009, and before the taxation year determined by
subsection 9(2),

(A) $12,662 plus 17.5% of the amount by which the
amount taxable exceeds $93,000 and does not exceed
$150,000, and

(B) $22,637 plus 21.0% of the amount by which the
amount taxable exceeds $150,000.  2000, c. 4, s. 61; 2003, c. 4,
s. 15; 2004, c. 3, s. 26; 2010, c. 3, s. 2.

Deficit
9 (1) In this Section,

“deficit” means the amount in a fiscal year by which the total of

(a) net program expenses, net debt servicing costs
and pension valuation adjustment for the fiscal year as defined
in the budgetary summary of the annual Estimates of the
Province for that fiscal year;

(b) consolidation adjustments for governmental
units in that fiscal year; and

(c) net income or losses for government business
enterprises in that fiscal year,

exceed revenue for the fiscal year as defined in the budgetary sum-
mary of the annual Estimates of the Province for that fiscal year;

“fiscal year” means the period from and including April 1st in
one year to and including March 31st in the next year.

(2) In clause 8(d) and Section 49, the taxation year is the earlier of 

(a) the calendar year in which the annual Estimates tabled
in the House of Assembly do not contain a deficit and the Minister of
Finance and Treasury Board of the Province provides written notice
to the Minister of Finance of the taxation year on or before April 15th
of the calendar year; and

(b) the calendar year immediately following the calendar
year in which the annual Estimates tabled in the House of Assembly
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do not contain a deficit and the Minister of Finance and Treasury
Board of the Province provides written notice to the Minister of
Finance of the taxation year on or before October 15th of the calendar
year.  2010, c. 3, s. 3; 2014, c. 34, s. 13.

Subdivision b — Adjustments to Tax

Adjustments
10 There must be added in computing an individual’s tax payable under

this Part for a taxation year the amount determined by the formula

A × B

where

A is the provincial percentage; and

B is the total of

(a) the amount added under section 120.3 of the Federal
Act for the purpose of computing the individual’s tax payable under
Part I of the Federal Act for the taxation year;

(b) the amount added under section 120.31 of the Federal
Act for the purpose of computing the individual’s tax payable under
Part I of the Federal Act for the taxation year; and

(c) the amount added under section 40 of the Federal
ITAR for the purpose of computing the individual’s tax payable under
Part I of the Federal Act for the taxation year.  2000, c. 4, s. 61.

Subdivision c — Tax Credits, Rebates and Other Deductions

Spousal, age and child deductions prior to 2018
11 (1) This Section does not apply for the purpose of computing the

tax payable under this Part by an individual for a taxation year after December 31,
2017.

(2) For the purpose of computing the tax payable under this Part
by an individual for a taxation year, there may be deducted an amount determined
by the formula

A × B

where

A is the appropriate percentage for the year; and

B is the total of

(a) in the case of an individual who at any time in the year
is a married person or a person who is in a common-law partnership
who supports the individual’s spouse or common-law partner and is
not living separate and apart from the spouse or common-law partner
by reason of a breakdown of their marriage or common-law partner-
ship, an amount equal to the total of

(i) $7,231, and
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(ii) the amount determined by the formula

$6,140 - (C - $614)

where

C is the greater of $614 and the income of the
individual’s spouse or common-law partner for the
year or, where the individual and the individual’s
spouse or common-law partner are living separate and
apart at the end of the year because of a breakdown of
their marriage or common-law partnership, the
spouse’s or common-law partner’s income for the year
while married or in a common-law partnership and not
so separated;

(b) in the case of an individual who does not claim a
deduction for the year because of clause (a) and who, at any time in
the year,

(i) is either

(A) an unmarried person and does not live in
a common-law partnership, or

(B) a person who is married or in a common-
law partnership who neither supported nor lived with
the person’s spouse or common-law partner and who is
not supported by that spouse or common-law partner,

(ii) whether alone or jointly with one or more other
persons, maintains a self-contained domestic establishment, in
which the individual lives, and actually supports in that estab-
lishment a person who, at that time, is

(A) except in the case of a child of the indi-
vidual, resident in Canada,

(B) wholly dependent for support on the
individual, or the individual and the other person or
persons, as the case may be,

(C) related to the individual, and

(D) except in the case of a parent or grand-
parent of the individual, either under 18 years of age or
so dependent by reason of mental or physical infirmity,

an amount equal to the total of

(iii) $7,231, and

(iv) the amount determined by the formula

$6,140 - (D - $614)

where

D is the greater of $614 and the dependent per-
son’s income for the year;

(c) except in the case of an individual entitled to a deduc-
tion because of clause (a) or (b), $7,231;
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(d) in the case of an individual who, at any time in the year
alone or jointly with one or more persons, maintains a self-contained
domestic establishment that is the ordinary place of residence of the
individual and of a particular person

(i) who has attained the age of 18 years before that
time,

(ii) who is

(A) the individual’s child or grandchild, or

(B) resident in Canada and is the parent,
grandparent, sibling, aunt, uncle, nephew or niece of
the individual or of the individual’s spouse or common-
law partner, and

(iii) who is

(A) the individual’s parent or grandparent
and has attained the age of 65 years before that time, or

(B) dependent on the individual because of
the particular person’s mental or physical infirmity,

the amount determined by the formula

$15,837 - E

where

E is the greater of $11,661 and the particular person’s
income for the year;

(e) for each dependant of the individual for the year who

(i) attained the age of 18 years before the end of
the year, and

(ii) was dependent on the individual because of
mental or physical infirmity,

the amount determined by the formula

$7,231 - F

where

F is the greater of $4,845 and the dependant’s income for
the year; and

(f) in the case of an individual entitled to a deduction in
respect of a person because of clause (b) and who would also be enti-
tled, but for paragraph 118(4)(c) of the Federal Act, as that provision
read for taxation years before 2017 and as applies to this Act, to a
deduction because of clause (d) or (e) in respect of the person, the
amount by which the amount that would be determined under clause
(d) or (e), as the case may be, exceeds the amount determined under
clause (b) in respect of the person.
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(3) For the purpose of computing the tax payable under this Part
for a taxation year by an individual who, before the end of the year, has attained the
age of 65 years, there may be deducted the amount determined by the formula

A × ($3,531 - B)

where

A is the appropriate percentage for the year; and

B is 15% of the amount, if any, by which the individual’s income for the
year would exceed $26,284 if no amount were included in respect of a gain
from a disposition of property to which section 79 of the Federal Act applies
in computing that income.

(4) For the purpose of computing the tax payable under this Part
for a taxation year by an individual who was resident in the Province on the last day
of the taxation year, there may be deducted an amount determined by the formula

A × B

where

A is the appropriate percentage for the year; and

B is the lesser of $1,000 and the eligible pension income of the individ-
ual for the taxation year.

(5) Subsections 118(4), (5) and (6) of the Federal Act apply to
subsection (2) and subsections 118(7) and (8) of the Federal Act apply to subsec-
tion (4).

(6) For the purpose of computing the tax payable under this Part
by an individual for a taxation year, there may be deducted by an eligible individual
in respect of each qualified dependant an amount determined by the formula

A × B

where

A is the appropriate percentage for the taxation year; and

B is the product obtained when $100 is multiplied by the number of
months in the taxation year, after June 2006, that the individual is the eligible
individual in respect of the qualified dependant on the first day of the month.

(7) In subsection (6),

“eligible individual” means a person who, on the last day of
the taxation year was resident in the Province and who, at that time,

(a) does not have a cohabiting spouse or common-
law partner as defined in section 122.6 of the Federal Act;

(b) has a cohabiting spouse or common-law part-
ner, as defined in section 122.6 of the Federal Act, whose
income for the taxation year is greater than the individual’s
income for the taxation year; or

(c) has a cohabiting spouse or common-law part-
ner, as defined in section 122.6 of the Federal Act, whose
income for the taxation year is equal to the individual’s income
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for the taxation year and the cohabiting spouse or common-
law partner renounces the cohabitating spouse’s or common-
law partner’s entitlement to deduct an amount determined by
the formula under subsection (6);

“qualified dependant” means a person who, on the first day of
the month,

(a) has not attained the age of six years;

(b) resides with the eligible individual;

(c) is not a person in respect of whom a special
allowance under the Children’s Special Allowances Act (Can-
ada) is payable for the month; and

(d) is not a person in respect of whom an amount
has been deducted for a taxation year under subsection (2)
because of clause (b) of the description of B in that subsec-
tion.

(8) Only one eligible individual may claim the amount deter-
mined by the formula in subsection (6) in respect of the same qualified dependant
for any given month.  2000, c. 4, s. 61; 2000, c. 29, s. 17; 2003, c. 4, s. 16; 2005, c. 6, s. 7; 2006,
c. 2, s. 16; 2007, c. 9, s. 13; 2008, c. 2, s. 8; 2017, c. 6, s. 7; 2018, c. 4, s. 9.

Calculation of deductions for taxation years 2007 to 2017
12 (1) The dollar amount of $7,231 referred to in clauses 11(2)(a)

to (f) and included in the description of B in subsection 11(2) is replaced with the
following dollar amount:

(a) for the 2007 taxation year, $7,481;

(b) for the 2008 taxation year, $7,731;

(c) for the 2009 taxation year, $7,981;

(d) for the 2010 taxation year, $8,231; and

(e) for the 2011 taxation year and subsequent taxation
years, $8,481.

(2) The dollar amount of $6,140 referred to in clauses 11(2)(a)
and (b) and included in the description of B in subsection 11(2) is replaced with the
following dollar amount:

(a) for the 2007 taxation year, $6,352;

(b) for the 2008 taxation year, $6,565;

(c) for the 2009 taxation year, $6,778;

(d) for the 2010 taxation year, $6,989;

(e) for the 2011 taxation year, $7,201; and

(f) for the 2012 taxation year and subsequent taxation
years, $8,481.
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(3) The dollar amount of $614 referred to in clauses 11(2)(a) and
(b) and included in the description of B in subsection 11(2) is replaced with the fol-
lowing dollar amount:

(a) for the 2007 taxation year, $635;

(b) for the 2008 taxation year, $656;

(c) for the 2009 taxation year, $678;

(d) for the 2010 taxation year, $699;

(e) for the 2011 taxation year, $720; and

(f) for the 2012 taxation year and subsequent taxation
years, $848.

(4) The dollar amount of $15,837 referred to in clause 11(2)(d) is
replaced with the following dollar amount:

(a) for the 2007 taxation year, $16,384;

(b) for the 2008 taxation year, $16,932;

(c) for the 2009 taxation year, $17,480;

(d) for the 2010 taxation year, $18,027; and

(e) for the 2011 taxation year and subsequent taxation
years, $18,575.

(5) The dollar amount of $11,661 referred to in clause 11(2)(d)
and included in the description of E is replaced with the following dollar amount:

(a) for the 2007 taxation year, $12,064;

(b) for the 2008 taxation year, $12,467;

(c) for the 2009 taxation year, $12,870;

(d) for the 2010 taxation year, $13,274; and

(e) for the 2011 taxation year and subsequent taxation
years, $13,677.

(6) The dollar amount of $4,845 referred to in clauses 11(2)(e)
and (f) and included in the description of F is replaced with the following dollar
amount:

(a) for the 2007 taxation year, $5,013;

(b) for the 2008 taxation year, $5,180;

(c) for the 2009 taxation year, $5,348;

(d) for the 2010 taxation year, $5,515; and

(e) for the 2011 taxation year and subsequent taxation
years, $5,683.

(7) The dollar amount of $3,531 referred to in subsection 11(3)
and included in the description of B in subsection 11(3) is replaced with the follow-
ing dollar amount:

(a) for the 2007 taxation year, $3,653;
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(b) for the 2008 taxation year, $3,775;

(c) for the 2009 taxation year, $3,897;

(d) for the 2010 taxation year, $4,019; and

(e) for the 2011 taxation year and subsequent taxation
years, $4,141.

(8) The dollar amount of $26,284 referred to in subsection 11(3)
and included in the description of B in subsection 11(3) is replaced with the follow-
ing dollar amount:

(a) for the 2007 taxation year, $27,193;

(b) for the 2008 taxation year, $28,101;

(c) for the 2009 taxation year, $29,010;

(d) for the 2010 taxation year, $29,919; and

(e) for the 2011 taxation year and subsequent taxation
years, $30,828.

(9) The dollar amount of $1,000 referred to in subsection 11(4)
and included in the description of B in subsection 11(4) is replaced with the follow-
ing dollar amount:

(a) for the 2007 taxation year, $1,035;

(b) for the 2008 taxation year, $1,069;

(c) for the 2009 taxation year, $1,104;

(d) for the 2010 taxation year, $1,138; and

(e) for the 2011 taxation year and subsequent taxation
years, $1,173.  2006, c. 2, s. 17; 2017, c. 6, s. 8.

Basic personal amount
13 (1) For the purpose of computing the tax payable under this Part

by an individual for a taxation year after December 31, 2017, there may be deducted
a basic personal amount determined by the formula

A × B

where

A is the appropriate percentage for the year; and

B is $8,481.

(2) For the purpose of computing the tax payable under this Part
by an individual for a taxation year after December 31, 2017, there may be deducted
an additional basic personal amount determined by the formula

A × C

where

A is the appropriate percentage for the year; and

C is
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(a) for an individual with a taxable income of $25,000 or
less for the year, $3,000; and

(b) for an individual with a taxable income of greater than
$25,000 for the year, $3,000 less 6% of the amount by which the indi-
vidual’s taxable income exceeds $25,000 for the year.  2017, c. 6, s. 9.

Spousal amount
14 (1) For the purpose of computing the tax payable under this Part

by an individual for a taxation year after December 31, 2017, where at any time in
the year the individual

(a) is a married person or a person who is in a common-
law partnership;

(b) supports the individual’s spouse or common-law part-
ner; and

(c) is not living separate and apart from the spouse or
common-law partner by reason of a breakdown of their marriage or
common-law partnership,

there may be deducted a spousal amount determined by the formula

A × (B - C)

where

A is the appropriate percentage for the year;

B is $9,329; and

C is the income of the individual’s spouse or common-law partner for
the year.

(2) For the purpose of computing the tax payable under this Part
by an individual for a taxation year after December 31, 2017, where the individual
is eligible to make a deduction under subsection (1), there may be deducted an addi-
tional spousal amount determined by the formula

A × (D - E)

where

A is the appropriate percentage for the year;

D is

(a) for an individual with a taxable income of $25,000 or
less for the year, $3,000; and

(b) for an individual with a taxable income of greater than
$25,000 for the year, $3,000 less 6% of the amount by which the indi-
vidual’s taxable income exceeds $25,000 for the year; and

E is the income of the individual’s spouse or common-law partner for
the year.  2017, c. 6, s. 9; 2018, c. 4, s. 10.

Dependant amount
15 (1) Except in the case of an individual who claims a deduction for

the taxation year under Section 14, for the purpose of computing the tax payable
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under this Part by an individual for a taxation year after December 31, 2017, where
at any time in the year the individual

(a) is either

(i) an unmarried individual who does not live in a
common-law partnership, or

(ii) an individual who is married or in a common-
law partnership and who

(A) neither supports nor lives with the indi-
vidual’s spouse or common-law partner, and

(B) is not supported by the individual’s
spouse or common-law partner; and

(b) whether alone or jointly with one or more other indi-
viduals, maintains a self-contained domestic establishment in which
the individual lives, and actually supports in that establishment an
individual who, at that time, is

(i) except in the case of a child of the individual,
resident in Canada,

(ii) wholly dependent for support on the individual
or on the individual and any other individuals in the domestic
establishment, as the case may be,

(iii)  related to the individual, and

(iv)  except in the case of a parent or grandparent of
the individual, either under 18 years of age or so dependent by
reason of mental or physical infirmity,

there may be deducted a dependant amount determined by the formula

A × (B - C)

where

A is the appropriate percentage for the year;

B is $9,329; and

C is the income of the individual’s dependant for the year.

(2) For the purpose of computing the tax payable under this Part
by an individual for a taxation year after December 31, 2017, where the individual
is eligible to make a deduction under subsection (1), there may be deducted an addi-
tional dependant amount determined by the formula

A × (D - E)

where

A is the appropriate percentage for the year;

D is

(a) for an individual with a taxable income of $25,000 or
less for the year, $3,000; and
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(b) for an individual with a taxable income of greater than
$25,000 for the year, $3,000 less 6% of the amount by which the indi-
vidual’s taxable income exceeds $25,000 for the year; and

E is the income of the individual’s dependant for the year.  2017, c. 6, s. 9;
2018, c. 4, s. 11.

Caregiver amount
16 For the purpose of computing the tax payable under this Part by an

individual for a taxation year after December 31, 2017, where at any time in the
year the individual, alone or jointly with one or more individuals, maintains a self-
contained domestic establishment that is the ordinary place of residence of the indi-
vidual and of a particular person

(a) who has attained the age of 18 years;

(b) who is

(i) the individual’s child or grandchild, or

(ii) the parent, grandparent, sibling, aunt, uncle, nephew or
niece of the individual or of the individual’s spouse or common-law
partner and resident in Canada; and

(c) who

(i) is the individual’s parent or grandparent and has
attained the age of 65 years, or

(ii) is dependent on the individual because of the particular
person’s mental or physical infirmity,

there may be deducted a caregiver amount determined by the formula

A × (B - C)

where

A is the appropriate percentage for the year;

B is $18,575; and

C is the greater of the particular person’s income for the year and
$13,677.  2017, c. 6, s. 9.

Infirm dependant amount
17 For the purpose of computing the tax payable under this Part by an

individual for a taxation year after December 31, 2017, for each dependant of the
individual who at any time in the year

(a) has attained the age of 18 years; and

(b) is dependent on the individual because of mental or physical
infirmity,

there may be deducted an infirm dependant amount determined by the formula

A × (B - C)

where

A is the appropriate percentage for the year;
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B is $8,481; and

C is the greater of the dependant’s income for the year and $5,683.  2017,
c. 6, s. 9.

Age amount
18 (1) For the purpose of computing the tax payable under this Part

by an individual for a taxation year after December 31, 2017, where an individual
has attained the age of 65 years before the end of the year, there may be deducted an
age amount determined by the formula

A × (B - C)

where

A is the appropriate percentage for the year;

B is $4,141; and

C is 15% of the amount, if any, by which the individual’s income for the
year would exceed $30,828 if no amount were included in respect of a gain
from a disposition of property to which section 79 of the Federal Act applies
in computing that income.

(2) For the purpose of computing the tax payable under this Part
by an individual for a taxation year after December 31, 2017, where the individual
is eligible to make a deduction under subsection (1), there may be deducted an addi-
tional age amount determined by the formula

A × D

where

A is the appropriate percentage for the year; and

D is

(a) for an individual with a taxable income of $25,000 or
less for the year, $1,465; and

(b) for an individual with a taxable income of greater than
$25,000 for the year, $1,465 less 2.93% of the amount by which the
individual’s taxable income exceeds $25,000 for the year.  2017, c. 6,
s. 9.

Pension amount
19 For the purpose of computing the tax payable under this Part by an

individual for a taxation year after December 31, 2017, where the individual was
resident in the Province on the last day of the year, there may be deducted a pension
amount determined by the formula

A × B

where

A is the appropriate percentage for the year; and

B is the lesser of $1,173 and the eligible pension income of the individ-
ual for the year.  2017, c. 6, s. 9.
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Amount for young children
20 (1) In this Section,

“eligible individual” means an individual who, on the last day
of the taxation year, is resident in the Province and who, at that time,

(a) does not have a cohabiting spouse or common-
law partner as defined in section 122.6 of the Federal Act;

(b) has a cohabiting spouse or common-law part-
ner, as defined in section 122.6 of the Federal Act, whose
income for the taxation year is greater than the individual’s
income for the taxation year; or

(c) has a cohabiting spouse or common-law part-
ner, as defined in section 122.6 of the Federal Act, whose
income for the taxation year is equal to the individual’s
income for the taxation year and renounces the cohabitating
spouse’s or common-law partner’s entitlement to deduct an
amount determined by the formula under subsection (2);

“qualified dependant” means an individual who, on the first
day of the month,

(a) has not attained the age of six years;

(b) resides with the eligible individual;

(c) is not a person in respect of whom a special
allowance under the Children’s Special Allowances Act (Can-
ada) is payable for the month; and

(d) is not a person in respect of whom an amount
has been deducted for that taxation year under Section 15.

(2) For the purpose of computing the tax payable under this Part
by an eligible individual for a taxation year, there may be deducted by the eligible
individual in respect of each qualified dependant an amount for young children
determined by the formula

A × B

where

A is the appropriate percentage for the year; and

B is the product obtained when $100 is multiplied by the number of
months in the taxation year that the individual is the eligible individual in
respect of the qualified dependant on the first day of the month.

(3) Only one eligible individual may claim the amount deter-
mined by the formula in subsection (2) in respect of the same qualified dependant
for any given month.  2017, c. 6, s. 9.

Charitable gifts deductions
21 For the purpose of computing the tax payable under this Part by an

individual for a taxation year, where the individual is entitled to a deduction under
subsection 118.1(3) of the Federal Act for the year, there may be deducted such
amount as determined by the formula
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(A × B) + [C × (D - B)]

where

A is the appropriate percentage for the year;

B is the lesser of $200 and the amount determined for D;

C is the highest percentage; and

D is the amount of the individual’s total gifts used to determine the
deduction amount under section 118.1 of the Federal Act by the individual
for the year.  2000, c. 4, s. 61; 2008, c. 2, s. 10.

Medical expense credit
22 For the purpose of computing the tax payable under this Part by an

individual for a taxation year ending after December 31, 2003, where the individual
is entitled to a deduction under subsection 118.2(1) of the Federal Act for the year,
there may be deducted an amount determined by the formula

A × [(B - C) + D]

where

A is the appropriate percentage for the year;

B is the total of the individual’s medical expenses in respect of the indi-
vidual, the individual’s spouse, the individual’s common-law partner or a
child of the individual who has not attained the age of 18 years before the
end of the taxation year that are included in determining the individual’s
medical expense credit for the year under subsection 118.2(1) of the Federal
Act;

C is the lesser of $1,637 and 3% of the individual’s income for the year;
and

D is the total of all amounts each of which

(a) is in respect of a dependant of the individual, within the mean-
ing assigned by subsection 118(6) of the Federal Act, other than a child of
the individual who has not attained the age of 18 years before the end of the
taxation year; and

(b) is, in respect of the dependant,

(i) in the taxation year 2004, the lesser of $5,000 and the
amount that would be determined by the formula “E – F” in subsec-
tion 118.2 (1) of the Federal Act, if the dollar amount set out in the
description of “C” in this subsection were substituted for the dollar
amount set out in the description of “F” in subsection 118.2 (1) of the
Federal Act,

(ii) in taxation years after 2004 and before 2011, the lesser
of $10,000 and the amount that would be determined by the formula
“E - F” in subsection 118.2(1) of the Federal Act, if the dollar amount
set out in the description of “C” in this subsection were substituted
for the dollar amount set out in the description of “F” in subsection
118.2(1) of the Federal Act, 

(iii) in taxation years after 2010, the amount that would be
determined by the formula “E - F” in subsection 118.2(1) of the
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Federal Act, if the dollar amount set out in the description of “C” in
this subsection were substituted for the dollar amount set out in the
description of “F” in subsection 118.2(1) of the Federal Act.  2006, c. 2,
s. 18; 2018, c. 4, s. 12.

Child sport and recreational activity tax credit for taxation years 2009 to 2014
23 (1) For the purpose of computing the tax payable under this Part

for the 2009 taxation year and subsequent taxation years before January 1, 2015, by
an individual there may be deducted in respect of each child of the individual who
has not attained the age of 18 years before the end of the year an amount determined
by the formula

A × B

where

A is the appropriate percentage for the year;

B is the lesser of

(a) $500; and

(b) the total of all amounts paid by the individual or by the
individual’s spouse or common-law partner, for the registration of the
child in a designated sport or recreational activity.

(2) Where more than one individual is entitled to a deduction
under subsection (1) in respect of the same child,

(a) the total of all amounts so deductible for the year may
not exceed the maximum amount that would be so deductible for the
year by any one of those individuals for that child if that individual
were the only individual entitled to deduct an amount for the year
because of that subsection for the child; and

(b) where the individuals cannot agree as to what portion
of the amount each can so deduct, the Minister may fix the portions.

(3) The extended meaning of “child” in subsection 252(1) of the
Federal Act applies for the purpose of this Section.

(4) The Governor in Council may make regulations designating
sport or recreational activities for the purpose of this Section. 2009, c. 5, s. 14; 2015, c. 6,
s. 18.

Naturopath or designated medical professional tax credit
24 (1) In this Section, “qualified naturopath” means a person who

(a) is a graduate of a naturopathic school accredited by the
Council on Naturopathic Medical Education;

(b) has successfully completed all parts of the Naturopathic
Physicians Licensure Examination;

(c) has malpractice insurance coverage; and

(d) is a member in good standing of the Canadian Associa-
tion of Naturopathic Doctors.
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(2) For the purpose of computing the tax payable under this Part
by an individual for a taxation year ending after December 31, 2007, there may be
deducted an amount determined by the formula

A × (B + C)

where

A is the appropriate percentage for the year;

B is the total of the amounts paid by the individual for the taxation year
to a qualified naturopath or such other medical professional as may be desig-
nated by the Governor in Council in respect of medical services provided to
the individual, the individual’s spouse or common-law partner or a child of
the individual who has not attained the age of 18 years before the end of the
taxation year;

C is the total of all amounts each of which

(a) is in respect of a dependant of the individual, within
the meaning assigned by subsection 118(6) of the Federal Act, other
than a child of the individual who has not attained the age of 18 years
before the end of the taxation year; and

(b) is, in respect of the dependant, the lesser of $10,000
and the total of the amounts paid by the individual for the taxation
year to a qualified naturopath or such other medical professional as
may be designated by the Governor in Council in respect of medical
services provided to the dependant.

(3) The definitions and interpretations contained in section 118.2
of the Federal Act apply for the purpose of this Section, except that, for the purpose
of subsection (1), a reference to a “medical practitioner” in section 118.2 is a refer-
ence to a qualified naturopath or such other medical professionals as may be desig-
nated by the Governor in Council.

(4) Medical expenses in respect of an individual, the individual’s
spouse, the individual’s common-law partner, a child of the individual or a depend-
ent of the individual in this Section may not include an amount for which the indi-
vidual may claim a tax credit under Section 22.

(5) The Governor in Council may make regulations designating
other medical professionals for the purpose of this Section.   2008, c. 2, s. 12.

Impairment credit
25 (1) Where an individual is entitled to deduct an amount pursuant

to subsection 118.3(1) of the Federal Act for the purpose of computing the individ-
ual’s tax payable for a taxation year under Part I of the Federal Act, for the purpose
of computing the tax payable under this Part by the individual for the taxation year,
there may be deducted an amount determined by the formula

A × (B + C)

where

A is the appropriate percentage for the year;

B is $4,293; and
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C is

(a) where the individual has not attained 18 years of age
before the end of the year, the amount determined by the formula

$2,941 - (D - $2,000)

where

D is the greater of $2,000 or the total of the amounts paid
in the year for the care and supervision of the individual and
included in computing a deduction under sections 63, 64 and
118.2 of the Federal Act; and

(b) in any other case, nil.

(2) Sections 118.3 and 118.4 of the Federal Act apply for the pur-
pose of this Act, except that subsection (1) of this Section applies instead of subsec-
tion 118.3(1) of the Federal Act.

(3) Notwithstanding subsections (1) and (2), for the purpose of
computing the tax payable under this Part for a taxation year by an individual who is
entitled to a deduction under subsection 118.3(2) of the Federal Act for the taxation
year in respect of a person referred to in that subsection there may be deducted the
amount, if any, by which

(a) the amount deductible under subsection (1) in comput-
ing that person’s tax payable under this Part for the taxation year, or
that would be so deductible if the person were liable under Section 5
to pay tax for the taxation year,

exceeds

(b) the amount of that person’s tax payable under this Part
for the taxation year if the person were liable under Section 5 to pay
tax for the taxation year, computed before any deductions under this
Division other than deductions referred to in Sections 11, 13 to 20
and 32.  2000, c. 4, s. 61; 2001, c. 3, s. 10; 2005, c. 6, s. 9; 2017, c. 6, s. 10.

Calculation of impairment credit for taxation years 2007 to 2010
26 (1) The dollar amount of $4,293 referred to in subsection 25(1)

and included in the description of B and C in subsection 25(1) is replaced with the
following dollar amount:

(a) for the 2007 taxation year, $4,441;

(b) for the 2008 taxation year, $4,596;

(c) for the 2009 taxation year, $4,738; and

(d) for the 2010 taxation year, $4,887.

(2) The dollar amount of $2,941 referred to in subsection 25(1)
and included in the description of C in subsection 25(1) is replaced with the follow-
ing dollar amount:

(a) for the 2007 taxation year, $3,043;

(b) for the 2008 taxation year, $3,144;
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(c) for the 2009 taxation year, $3,246; and

(d) for the 2010 taxation year, $3,348.

(3) The dollar amount of $2,000 referred to in subsection 25(1)
and included in the description of C in subsection 25(1) is replaced with the follow-
ing dollar amount:

(a) for the 2007 taxation year, $2,069;

(b) for the 2008 taxation year, $2,138;

(c) for the 2009 taxation year, $2,207; and

(d) for the 2010 taxation year, $2,277.  2006, c. 2, s. 20.

Tuition credit
27 Section 118.5 of the Federal Act applies for the purpose of this Act,

except that any reference to “appropriate percentage” in that section is to be read as
a reference to “appropriate percentage”, as that term is defined for the purpose of
this Division, for the purpose of this Act.  2000, c. 4, s. 61.

Education credit
28 (1) For the purpose of computing the tax payable under this Part

by an individual who is a qualifying student for a taxation year, there may be
deducted an amount determined by the formula

A × B

where

A is the appropriate percentage for the year; and

B is the total of the products obtained when

(a) $200 is multiplied by the number of months in the year
during which the individual is enrolled in a qualifying educational
program as a full-time student at a designated educational institution;
and

(b) $60 is multiplied by the number of months in the year,
other than months described in clause (a), each of which is a month
during which the individual is enrolled at a designated educational
institution in a specified educational program that provides that each
student in the program spend not less than 12 hours in the month on
courses in the program.

(2) Subsections 118.6(1) and (3) of the Federal Act apply for the
purpose of this Section, except that the reference in subsection 118.6(3) to “subpar-
agraph (a)(i) of the definition qualifying student in subsection (1)” is to be read as
“clause 28(1)(a) of the Income Tax Act (Nova Scotia)”.  2000, c. 4, s. 61; 2017, c. 6, s. 11.

Unused tuition and education tax credits
29 (1) For the purpose of computing an individual’s tax payable

under this Part for a taxation year, there may be deducted the lesser of

(a) the individual’s unused tuition and education credits at
the end of the preceding taxation year; and
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(b) the amount that would be the individual’s tax payable
under this Part for the year if no amount were deductible under this
Part, other than an amount deductible under this Section and any of
Sections 11, 13 to 20, 23, 25 and 32.

(2) An individual’s unused tuition and education tax credits at the
end of a taxation year is the amount determined by the formula

A + (B - C) - (D + E)

where

A is the individual’s unused tuition and education credits at the end of
the preceding taxation year;

B is the total of all amounts each of which may be deducted under Sec-
tions 27 and 28 in computing the individual’s tax payable under this Part for
the year;

C is the lesser of the value of B and the amount that would be the indi-
vidual’s tax payable under this Part for the year if no amount were deductible
under this Part, other than an amount deductible under this Section and any
of Sections 11, 13 to 20, 23, 25 and 32;

D is the amount that the individual may deduct under subsection (1) for
the year; and

E is the tuition and education tax credits transferred for the year by the
individual to the individual’s spouse, common-law partner, parent or grand-
parent.

(3) For the purpose of determining the amount that may be
deducted under subsection (1) for a taxation year that begins after 2003 by an indi-
vidual who was not resident in the Province on the last day of the preceding taxation
year, the individual’s unused tuition and education tax credits at the end of the
preceding taxation year is equal to the amount that would be the individual’s unused
tuition and education tax credits at the end of the preceding taxation year as deter-
mined under section 118.61 of the Federal Act if the percentage applied under sec-
tions 118.5 and 118.6 of the Federal Act had been the appropriate percentage for the
year instead of the appropriate percentage as defined in the Federal Act.

(4) For the purpose of subsection (3), the amounts mentioned in
that subsection may be used only to the extent that they have not been used in claim-
ing a credit pursuant to section 118.5, 118.6 or 118.61 of the Federal Act, or in
determining credits transferred pursuant to section 118.81 of the Federal Act, for
any taxation year.

(5) For the purpose of determining the amount that may be
deducted under subsection (1) for a taxation year that begins after 2003, the unused
tuition and education tax credits of an individual who resided in the Province at the
end of the 2003 taxation year is equal to 8.79/9.77 of the amount that would be the
individual’s unused tuition and education tax credits at the end of the 2003 taxation
year if this Section were read without reference to this subsection.  2005, c. 6, s. 10;
2017, c. 6, s. 12.
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Credit for interest on student loan
30 For the purpose of computing the tax payable under this Part by an

individual for a taxation year, where the individual is entitled to a deduction under
section 118.62 of the Federal Act for the year, there may be deducted an amount
determined by the formula

A × B

where

A is the appropriate percentage for the year; and

B is the amount determined for B in the formula in section 118.62 of the
Federal Act for the purpose of computing the individual’s tax payable under
Part I of the Federal Act for the year.  2000, c. 4, s. 61.

Graduate tax credit
 31 (1) In this Section,

“eligible program” means a program of post-secondary study
delivered at an approved institution that

(a) requires at least 12 weeks of full-time study or
is recognized by the Minister as requiring the equivalent of 12
weeks of full-time study; and

(b) is recognized by the Minister in accordance
with any criteria that may be prescribed in the regulations;

“graduate tax credit” means a post-secondary graduate tax
credit allowed pursuant to subsection (3);

“Minister” means the Minister of Finance and Treasury Board
for the Province;

“qualified individual” means an individual who has graduated
from an eligible program in a taxation year;

“taxation year” means the 2006 taxation year or a subsequent
taxation year.

(2) A qualified individual who has not previously received a
graduate tax credit pursuant to this Section may apply to the Minister for a graduate
tax credit under this Section in the manner, within the time and in such form as may
be prescribed by regulation.

(3) Where the Minister is satisfied that an individual is a qualified
individual, the Minister may allow the qualified individual a graduate tax credit for
the taxation year in which the qualified individual graduated or in either of the next
two taxation years immediately following the taxation year in which the qualified
individual graduated, in an amount calculated in accordance with the following for-
mula and rounded up to the next whole dollar:

TC = 8.79% × $11,376

(4) Where the Minister allows a graduate tax credit to a qualified
individual, the Minister shall issue a form confirming the following:

(a) the qualified individual’s entitlement to the tax credit;
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(b) the amount of the tax credit that is allowed;

(c) any additional information that may be required in the
regulations.

(5) For the purpose of computing tax payable by a qualified indi-
vidual under this Part, there may be deducted an amount certified by the Minister in
clause (4)(b), in whole or in part, in the taxation year in which the amount is
allowed by the Minister and any unused portion may be deducted in any subsequent
taxation year up to and including the second taxation year following the taxation
year in which the qualified individual graduated, following which there is no further
deduction permitted.

(6) Where a qualified individual claims a graduate tax credit in
computing the tax payable under this Part for a taxation year, the qualified individ-
ual’s annual return is to be accompanied by the form issued to the qualified individ-
ual pursuant to clause (4)(b).

(7) No amount may be deducted pursuant to this Section on a sep-
arate return of income filed pursuant to subsection 70(2) or 150(4) or paragraph
104(23)(d) or 128(2)(e) of the Federal Act.

(8) For the purpose of computing an individual’s deduction under
this Section for a taxation year that ends in a calendar year in which the individual
becomes bankrupt, the total of the amounts deductible for all taxation years of the
individual in the calendar year under this Section cannot exceed the amount that
would have been deductible under this Section with respect to the calendar year if
the individual had not become bankrupt.

(9) The Governor in Council may make regulations

(a) establishing criteria to define eligible programs and
approved institutions;

(b) respecting additional information that must be pro-
vided for an application under subsection (2);

(c) respecting any additional criteria for approval, amend-
ment or rejection of applications under subsection (2);

(d) respecting the form of the certificate to be provided
under clause (4)(b);

(e) defining, expanding or restricting the meaning of any
word or expression used but not defined in this Section;

(f) respecting any other matter that the Governor in Coun-
cil considers necessary or advisable to carry out effectively the intent
and purpose of this Section.

(10) A regulation made pursuant to this Section may be made ret-
roactive to a day not earlier than January 1, 2006.  2006, c. 2, s. 21; 2007, c. 9, s. 14; 2014,
c. 34, s. 14.

Credit for EI premium and CPP
32 Section 118.7 of the Federal Act applies for the purpose of this Act,

except that any reference to “appropriate percentage” in that section is to be read as
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a reference to “appropriate percentage” as that term is defined, for the purpose of
this Division, for the purpose of this Act.  2000, c. 4, s. 61.

Transfer of credits
33 (1) For the purpose of computing the tax payable under this Part

for a taxation year by an individual who, at any time in the year, is a married person
or a person who is in a common-law partnership, other than an individual who, by
reason of a breakdown of the individual’s marriage or common-law partnership, is
living separate and apart from the individual’s spouse or common-law partner at the
end of the year and for a period of 90 days commencing in the year, there may be
deducted an amount determined by the formula

A + B - C

where

A is the tuition and education tax credits transferred for the year by the
spouse or common-law partner to the individual;

B is the total of all amounts each of which is deductible under subsec-
tions 11(2) and (3) and Sections 18, 19 and 25 in computing the spouse’s or
common-law partner’s tax payable under this Part for the year, or that would
be so deductible if the spouse or common-law partner were liable under Sec-
tion 5 to pay tax for the year; and

C is the amount, if any, by which

(a) the amount that would be the spouse’s or common-law
partner’s tax payable under this Part for the year, or that would be so
payable if the spouse or common-law partner were liable under Sec-
tion 5 to pay tax for the year, if no amount were deductible under this
Part, other than an amount deductible under clause 11(1)(c) and Sec-
tions 13, 23, 29 and 32,

exceeds

(b) the lesser of

(i) the total of all amounts that may be deducted
under Sections 27 and 28 in computing the spouse’s or
common-law partner’s tax payable under this Part for the year,
or that would be so deductible if the spouse or common-law
partner were liable under Section 5 to pay tax for the year, and

(ii) the amount that would be the spouse’s or
common-law partner’s tax payable under this Part for the year,
or that would be so payable if the spouse or common-law part-
ner were liable under Section 5 to pay tax for the year, if no
amount were deductible under this Part, other than an amount
deductible under Sections 11, 13 to 20, 23, 25, 29 and 32.

(2) Where for a taxation year a parent or grandparent of an individ-
ual, other than an individual in respect of whom the individual’s spouse or common-
law partner deducts an amount for the year under clause 11(1)(a), Section 14 or sub-
section 33(1) of this Act, section 118 or 118.8 of the Federal Act or similar provisions
of an income tax statute of another province of Canada, is the only person designated
in writing by the individual for the year for the purpose of this subsection, and no
other person is designated for the year for the purpose of section 118.9 of the Federal
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Act, or similar provision of an income tax statute of another province of Canada,
there may be deducted in computing the tax payable under this Part for the year by
the parent or grandparent, as the case may be, the tuition and education tax credits
transferred for the year by the individual to the parent or grandparent, as the case may
be.

(3) In this Section, the tuition and education tax credits transferred
for a tuition year by a person to an individual is the lesser of

(a) the amount determined by the formula

A - B

where

A is the lesser of

(i) the total of all amounts that may be
deducted under Section 27 or 28 in computing the per-
son’s tax payable under this Part for the year, or that
would be so deductible if the person were liable under
Section 5 to pay tax for the year; and

(ii) the amount obtained by multiplying
$5,000 by the appropriate percentage for the year; and

B is the amount that would be the person’s tax payable
under this Part for the year, or that would be so payable if the
person were liable under Section 5 to pay tax for the year, if no
amount were deductible under this Part, other than an amount
deductible under Sections 11, 13 to 20, 23, 25, 29 and 32; and

(b) the amount for the year that the person designates in
writing for the purpose of subsection (1) or (2).   2005, c. 6, s. 11; 2008,
c. 2, s. 13; 2017, c. 6, s. 13.

Income not earned in Province
34 There may be deducted in computing an individual’s tax payable

under this Part for a taxation year the amount determined by the formula

A × B

where

A is the provincial percentage; and

B is the amount that the individual may deduct for the taxation year
under section 120.2 of the Federal Act for the purpose of computing the indi-
vidual’s tax payable under Part I of the Federal Act.  2000, c. 4, s. 61.

Deduction for taxable dividends
35 For the purpose of computing the tax payable under this Part for a

taxation year by an individual who was resident in the Province on the last day of
the taxation year, there may be deducted an amount equal to

(a) 38.5% of any amount required by subparagraph 82(1)(b)(i) of
the Federal Act to be included in computing the individual’s income for a
taxation year before January 1, 2015;

3775



c. I-3 income tax 35

(b) 22.94% of any amount required by subparagraph 82(1)(b)(i)
of the Federal Act to be included in computing the individual’s income for a
taxation year after December 31, 2014; and

(c) 8.85% of the total of the amount required under paragraph
82(1)(a.1) and subparagraph 82(1)(b)(ii) of the Federal Act to be included in
computing the individual’s income for the year.  2007, c. 9, s. 15; 2011, c. 8, s. 7;
2015, c. 6, s. 20.

Deduction for employment out of Canada
36 For the purpose of computing tax payable under this Part by an indi-

vidual who was resident in the Province on the last day of the taxation year, there
may be deducted an amount equal to the provincial percentage of the amount that
the individual may deduct under section 122.3 of the Federal Act for that taxation
year.  2000, c. 4, s. 61; 2005, c. 6, s. 13.

Regulations
37 The Governor in Council shall for each taxation year, on the recom-

mendation of the Minister of Finance and Treasury Board of the Province, make
regulations

(a) prescribing the rate or rates or the manner of calculating the
same or specifying the fixed amounts for the purpose of indexing the tax
credits available under this Part;

(b) prescribing the rate or rates or the manner of calculating the
same or specifying the fixed amounts to be applied to an individual’s taxable
income or taxable income earned in Canada, including the minimum tax
amount for the purpose of the calculation in Section 8;

(c) defining any word or expression used but not defined in this
Part.  2006, c. 2, s. 22; 2010, c. 3, s. 4; 2014, c. 34, s. 15; 2016, c. 2, s. 2.

Subdivision d — Restrictions on Credits and Other Rules

Part-year residents
38 (1) Notwithstanding Sections 11 to 33, but subject to subsection (2),

where an individual is resident in Canada throughout part of a taxation year and
throughout another part of the taxation year is non-resident, for the purpose of comput-
ing the individual’s tax payable under this Act for the taxation year

(a) the amount deductible for the taxation year under each
of Sections 11 to 33 with respect to the part of the taxation year that is
not included in the period or periods in the taxation year throughout
which the individual is resident in Canada is to be computed as
though that part were the whole taxation year; and

(b) the individual is allowed

(i) under subsections 11(3) and (5), Sections 19 to
24, 27, 28, 30 and 32, only the deductions that can reasonably
be considered wholly applicable to the period or periods in the
taxation year throughout which the individual is resident in
Canada, computed as though that period or those periods were
the whole taxation year, and
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(ii) under subsections 11(1) and (2) and Sections 13
to 18, 25 and 33, only such part of the deductions that can rea-
sonably be considered applicable to the period or periods in
the taxation year throughout which the individual is resident
in Canada, computed as though that period or those periods
were the whole taxation year.

(2) The amount deductible for the taxation year by the individual
under each provision referred to in subsection (1) may not exceed the amount that
would have been deductible under that provision if the individual had been resident
in Canada throughout the taxation year.  2007, c. 9, s. 16; 2008, c. 2, s. 14; 2009, c. 5, s. 16;
2017, c. 6, s. 14.

Ordering of credits
39 (1) In computing an individual’s tax payable under this Part for a

taxation year ending before January 1, 2018, the following provisions must be
applied in the following order: subsections 11(1), 11(5) and 11(2), Section 32, sub-
section 11(3), Sections 25, 23, 30, 27 and 28, subsections 33(2) and 33(1), Sections
22, 24, 21, 35, 51, 77, 59, 53, 56, 54, 55 and 60 and subsection 78(3).

(2) In computing an individual’s tax payable under this Part, for
the 2018 taxation year and subsequent taxation years, the following provisions must
be applied in the following order: subsections 11(1), 11(5) and 11(2), Section 32,
subsection 11(3), Sections 14, 15, 16, 17, 25, 23, 30, 27 and 28, subsections 33(2)
and 33(1), Sections 22, 24, 21, 35, 51, 77, 59, 53, 56, 57, 58, 54, 55 and 60 and sub-
section 78(3).  2017, c. 6, s. 15; 2019, c. 16, s. 1.

Credits in separate returns
40 Where a separate return of income with respect to an individual is

filed under subsection 70(2), 104(23) or 150(4) of the Federal Act for a particular
period and another return of income under this Act with respect to the individual is
filed for a period ending in the calendar year in which the particular period ends, for
the purpose of computing the tax payable under this Act by the individual in those
returns, the total of all deductions claimed in all those returns under any of subsec-
tion 11(3), Sections 19 and 21 to 32 and subsection 33(2) of this Act may not exceed
the total that could be deducted under each of those provisions for the taxation year
with respect to the individual if no separate returns were filed under subsections
70(2), 104(23) and 150(4) of the Federal Act.  2007, c. 9, s. 16; 2008, c. 2, s. 16; 2009, c. 5,
s. 18; 2017, c. 6, s. 16.

Tax payable by non-resident
41 Subsections 11(1) to (3), Sections 13 to 19, 22, 24, 25, 28 and 33 of

this Act, with respect to the application of subsections 118.3(2) and (3) of the
Federal Act, do not apply for the purpose of computing the tax payable under this
Act for a taxation year by an individual who at no time in the taxation year is resi-
dent in Canada unless all or substantially all of the individual’s income for the year
is included in computing the individual’s taxable income earned in Canada for the
year.  2007, c. 9, s. 16; 2008, c. 2, s. 17; 2009, c. 5, s. 19; 2017, c. 6, s. 17.
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Credits in year of bankruptcy
42 Notwithstanding Sections 11 to 33, for the purpose of computing an

individual’s tax payable under this Part for a taxation year that ends in a calendar
year in which the individual becomes bankrupt, the individual is allowed only

(a) such of the deductions as the individual is entitled to under
subsections 11(3) and (5) and Sections 19 to 24, 27 to 30 and 32 as can rea-
sonably be considered wholly applicable to the taxation year; and

(b) such part of the deductions as the individual is entitled to
under Section 11, other than subsections 11(3) and (5), and Sections 13 to 18,
25 and 33 as can reasonably be considered applicable to the taxation year,

except that the total of the amounts so deductible for all taxation years of the indi-
vidual in the calendar year under any of those provisions may not exceed the
amount that would have been deductible under that provision in respect of the cal-
endar year if the individual had not become bankrupt.  2007, c. 9, s. 16; 2008, c. 2, s. 18;
2009, c. 5, s. 20; 2017, c. 6, s. 18.

Tax payable by inter vivos trust
43 (1) In this Section,

“graduated rate estate” means a graduated rate estate as
defined in subsection 248(1) of the Federal Act;

“qualified disability trust” means a qualified disability trust as
defined in subsection 122(3) of the Federal Act.

(2) The tax payable for a taxation year ending before January 1,
2016, by an inter vivos trust is the amount equal to the tax payable under subsec-
tion 122(1) of the Federal Act, except that the reference to “29%”, or to the amount
that it is amended to read, is to be read, for the purpose of this Act, as a reference to
the “highest percentage”.

(3) The tax payable for a taxation year ending after December 31,
2015, by any trust, other than a graduated rate estate or qualified disability trust, is
the total of

(a) 21% of the amount taxable for the taxation year; and

(b) where subsection 122(2) of the Federal Act applies to
the trust for the taxation year, the amount equal to the amount that
would be determined under paragraph 122(1)(c) of the Federal Act,
except that the reference to “29%”, or to the amount that it is
amended to read, is to be read, for the purpose of this Act, as a refer-
ence to the “highest percentage”.  2016, c. 2, s. 3.

Where individual bankrupt
44 Subsection 128(2) of the Federal Act applies for the purpose of this

Act except that, in addition to any other necessary modifications required for this
Act, that subsection is to be read as if, in addition to the deductions referred to in
clauses 128(2)(e)(iii)(A) to (C), that provision included a reference to the deduc-
tions under subsection 11(5) and Sections 20 and 23 of this Act.  2007, c. 9, s. 16; 2017,
c. 6, s. 19.
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Subdivision e — Other Taxes Payable

Tax on split income
45 Section 120.4 of the Federal Act applies for the purpose of this Act,

except that the reference to “29%”, or to the amount that it is amended to read, in
subsection 120.4(2) of the Federal Act, is to be read, for the purpose of this Act, as a
reference to the “highest percentage”.  2000, c. 4, s. 61.

Minimum tax
46 Where an individual is required to pay tax under section 127.5 of the

Federal Act in respect of a taxation year, there must be added to the individual’s tax
payable under this Part for the taxation year an amount determined by the formula

A × B

where

A is the provincial percentage; and

B is the individual’s additional tax for the taxation year determined pur-
suant to subsection 120.2(3) of the Federal Act.  2000, c. 4, s. 61.

Subdivision f — Multi-jurisdictional and Non-resident Individuals

Where income earned outside Province
47 Notwithstanding subdivisions a to e, the tax payable under subdivi-

sions a to e for a taxation year by an individual

(a) who resided in the Province on the last day of the taxation
year but had income earned in the taxation year outside the Province; or

(b) who did not reside in the Province on the last day of the taxa-
tion year but had income earned in the taxation year in the Province,

is the amount determined by the formula

A × B ∕ C

where

A is the tax otherwise payable by the individual under subdivisions a to e;

B is the individual’s income earned in the taxation year in the Province;
and

C is the individual’s income for the year.  2000, c. 4, s. 61.

Restriction on tax credits where out-of-Province income
48 Where an individual resided in the Province on the last day of a taxa-

tion year but had income earned in the taxation year outside the Province, the indi-
vidual may deduct from the amount of tax otherwise payable for the taxation year as
determined under Section 47 an amount determined by the formula

A × B ∕ C
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where

A is the total of all amounts each of which is deductible under subsec-
tions 11(3) and (5) and Section 19, 20, 23, 35 or 36 by the individual for the
taxation year;

B is the individual’s income earned in the taxation year outside the
Province; and

C is the individual’s income for the year.  2005, c. 6, s. 14; 2007, c. 9, s. 17;
2017, c. 6, s. 20.

Subdivision g — Surtax

Surtax payable
49 In addition to the income tax payable, computed in accordance with

subdivisions a to f, by an individual for a taxation year before the 2010 taxation year
and after the taxation year immediately preceding the taxation year determined
under subsection 9(2), every individual shall pay a personal income surtax in
respect of the taxation year equal to 10% of the amount, if any, by which the tax
computed pursuant to subdivisions a to f for the taxation year exceeds $10,000.
2010, c. 3, s. 5.

Subdivision h — Foreign Tax Deduction

Foreign tax deduction
50 (1) Where an individual resided in the Province on the last day of

a taxation year and had income for the year that included income earned in a coun-
try other than Canada in respect of which non-business-income tax was paid by the
individual to the government of a country other than Canada, the individual may
deduct from the tax payable by the individual under this Act for that taxation year
an amount equal to the lesser of

(a) the amount, if any, by which any non-business-income
tax paid by the individual for the year to the government of such
other country exceeds

(i) where section 127.5 of the Federal Act does not
apply to the individual for the taxation year, the amount
deductible from the individual’s tax payable under Part I of
the Federal Act for that year pursuant to subsection 126(1) of
the Federal Act in respect of any non-business-income tax
paid to the government of such other country, or

(ii) where section 127.5 of the Federal Act applies
to the individual for the taxation year, the amount of the indi-
vidual’s special foreign tax credit for the year determined
under section 127.54 of the Federal Act that is in respect of
any non-business-income tax paid to the government of such
other country; and

(b) that proportion of the tax otherwise payable under this
Act for that taxation year that

(i) the amount, if any, by which the total of the
individual’s qualifying incomes exceeds the total of the indi-
vidual’s qualifying losses
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(A) for the year, if the individual is resident
in Canada throughout the year, and

(B) for the part of the year throughout which
the individual is resident in Canada, if the individual is
non-resident at any time of the year,

from sources in that country, on the assumption that

(C) no businesses were carried on by the
individual in that country,

(D) no amount was deducted under subsec-
tion 91(5) of the Federal Act in computing the individ-
ual’s income for the year, and

(E) the individual’s income from employ-
ment in that country was not from a source in that
country to the extent of the lesser of the amounts deter-
mined in respect thereof under paragraphs 122.3(1)(c)
and (d) of the Federal Act for the year,

is of

(ii) the amount, if any, by which

(A) where the individual was resident in
Canada throughout the year, the individual’s income
earned in the year in the Province computed without
reference to paragraph 20(1)(ww) of the Federal Act,
and

(B) where the individual was non-resident at
any time in the year, the individual’s income earned in
the year in the Province that is included in the amount
determined under paragraph 114(a) of the Federal Act
in respect of the individual for the year,

exceeds

(C) the total of all amounts each of which is
an amount deducted under section 110.6 or paragraph
111(1)(b) of the Federal Act or deductible under any of
paragraphs 110(1)(d) to (d.3), (f), (g) and (j) or section
112 of the Federal Act for the year, in computing the
individual’s taxable income for the year.

(2) For the purpose of subsection (1) and clause 67(b), the non-
business-income tax paid by a taxpayer to the government of a country other than
Canada in respect of the taxpayer’s income for a taxation year is the non-business-
income tax paid by the taxpayer to the government of that country in respect of that
year as determined under the definition “non-business-income tax” in subsection
126(7) of the Federal Act.

(3) For the purpose of this Section and Section 67,

(a) the government of a country other than Canada
includes the government of a state, province or other political subdi-
vision of that country;
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(b) where a taxpayer’s income for a taxation year is in
whole or in part from sources in more than one country other than
Canada, subsection 50(1) and Section 67 are to be read as providing
for separate deductions in respect of each of the countries other than
Canada; and

(c) where any income from a source in a particular country
would be tax-exempt income but for the fact that a portion of the
income is subject to an income or profits tax imposed by the govern-
ment of a country other than Canada, the portion is deemed to be
income from a separate source in the particular country.

(4) For the purpose of this Section and Section 67, the definitions
of “qualifying incomes”, “qualifying losses” and “tax-exempt income” in subsec-
tion 126(7) of the Federal Act apply.  2003, c. 4, s. 18.

Subdivision i — Low Income Tax Reduction

Low income deduction
51 (1) In this Section,

“adjusted income” of an individual for a taxation year means
the total of all amounts each of which would be the income for the
year of

(a) the individual; or

(b) the individual’s qualified relation for the years,

both calculated as if no amount were included under subsection 56(6)
of the Federal Act or in respect of any gain from a disposition of prop-
erty to which section 79 of the Federal Act applies in computing that
income and as if no amount were deductible under paragraph 60(y) of
the Federal Act in computing that income;

“eligible individual”, for a taxation year, means an individual,
other than a trust, who is resident in the Province on December 31st of
the taxation year and includes an individual who died in the taxation
year and was a resident of the Province on the day of death, and is

(a) married or in a common-law partnership;

(b) a parent of a child; or

(c) 19 years of age or over;

“qualified dependant” of an individual for a taxation year
means a person who is

(a) a person in respect of whom the individual or
the individual’s qualified relation for the year is the only per-
son who deducts an amount under Sections 11 or 13 to 20 for
the year; or

(b) a child of the individual residing with the indi-
vidual at the end of the year,

and who is not

(c) an eligible individual for the year;
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(d) the qualified relation of an individual for the
year; or

(e) a person in respect of whom an amount is
deemed under this Section to be paid by any other individual
for the year;

“qualified relation” of an individual for a taxation year means
the person who, at the end of the year, is the individual’s cohabiting
spouse or common-law partner, within the meaning assigned by sec-
tion 122.6 of the Federal Act, and includes a cohabiting spouse or
common-law partner who died during the taxation year and who was
resident in the Province on the cohabiting spouse’s or common-law
partner’s day of death.

(2) For the purpose of this Section, the income of a person who is
non-resident at any time in a taxation year is deemed to be equal to the amount that
would be the person’s income for the year if the person were resident in Canada
throughout the year.

(3) Notwithstanding subsection (1), a person is deemed not to be
an eligible individual for a taxation year or a qualified relation or qualified depend-
ant of an individual for a taxation year if the person is, at the end of the year,

(a) a person described in paragraph 149(1)(a) or (b) of the
Federal Act; or

(b) confined to a prison or similar institution and has been
so confined for a period of, or periods the total of which in the year
was more than, six months.

(4) Subject to subsection (5), where an eligible individual for a
taxation year files with the individual’s return of income, other than a return filed
under paragraph 128(2)(e) of the Federal Act, under this Act for the year a prescribed
form, containing prescribed information, the amount, if any, by which the total of

(a) $300;

(b) $300 for a person who is the qualified relation of the
individual for the year;

(c) $300, if the individual has no qualified relation for the
year and is entitled to deduct an amount for the year under subsection
118(1) of the Federal Act by reason of paragraph (b) thereof in
respect of a qualified dependant of the individual for the year; and

(d) the product obtained when $165 is multiplied by the
number of qualified dependants of the individual for the year, other
than a qualified dependant in respect of whom an amount is included
by reason of clause (c) in computing an amount deemed to be paid
pursuant to this subsection for the year,

exceeds

(e) 5% of the amount, if any, by which

(i) the individual’s adjusted income for the year,

exceeds
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(ii) $15,000,

may be deducted from tax otherwise payable under Sections 7 to 50 for a taxation
year.

(5) Notwithstanding subsection (4), where an individual is a qual-
ified relation of another individual for a taxation year, only one of those individuals
may apply under subsection (4) for the year.

(6) The Governor in Council may make regulations adjusting
annually the dollar amounts set out in subsection (4).  2005, c. 6, s. 15; 2006, c. 2, s. 23;
2007, c. 9, s. 18; 2008, c. 2, s. 19; 2011, c. 8, s. 8; 2017, c. 6, s. 21.

Regulations
52 The Governor in Council may make regulations

(a) defining a credit for recipients of the Guaranteed Income
Supplement;

(b) prescribing the eligibility criteria and payment amounts for
the credit for recipients of the Guaranteed Income Supplement;

(c) prescribing anything necessary or advisable to enable the
Crown in right of Canada to administer, on behalf of the Crown in right of
the Province, the credit for recipients of the Guaranteed Income Supplement.
2010, c. 3, s. 6.

Subdivision j — Nova Scotia Post-secondary Graduate Tax Credit

Post-secondary graduate tax credit for 2007 and 2008 graduates
53 (1) In this Section,

“approved institution” means

(a) an institution of learning designated from time
to time pursuant to subsection 3(1) of the Canada Student
Financial Assistance Act;

(b) a specified educational institution within the
meaning of the Canada Student Loans Act; or

(c) such other institution of learning as may be pre-
scribed by regulations;

“eligible taxation year” means the year an individual gradu-
ates from an approved institution and the two taxation years immedi-
ately following;

“program of studies” means a program of studies as defined
by the Canada Student Financial Assistance Regulations;

“proof of graduation” means

(a) a certified copy of the individual’s certificate of
completion or diploma from the approved institution certified
by a person authorized by the approved institution to make
certifications;
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(b) a letter from the approved institution signed by
a person authorized to confirm such information by the
approved institution confirming the successful completion, or
graduation, from a program of studies at the institution by the
individual; or

(c) such other documentation satisfactory to the
Minister of Finance.

(2) Subject to subsection (3), an individual may deduct from tax
otherwise payable pursuant to this Act in an eligible taxation year

(a) an amount not exceeding the aggregate amount of
$1,000 if the individual graduates from an approved institution in the
year 2007; or

(b) an amount not exceeding the aggregate amount of
$2,000 if the individual graduates from an approved institution after
December 31, 2007, and before January 1, 2009.

(3) An individual may claim a deduction pursuant to this Section
if the individual

(a) other than an individual that is a trust, was resident in
the Province on December 31st of the taxation year, and includes an
individual who died in the taxation year and was a resident of the
Province on the day of death;

(b) provides proof of graduation from an approved institu-
tion for a taxation year after 2006; and

(c) files proof of graduation for the eligible taxation year
with the individual’s annual return for the taxation years in respect of
which the deduction is claimed.

(4) An individual is not entitled to claim the deduction referred to
in this Section if the individual completed a program of studies at an approved insti-
tution since 2006 and has previously received the deduction under this Section or
Section 31.

(5) No amount may be deducted pursuant to this Section on a sep-
arate return of income filed pursuant to subsection 70(2) or 150(4) or paragraph
104(23)(d) or 128(2)(e) of the Federal Act.

(6) For the purpose of computing an individual’s deduction under
this Section for a taxation year that ends in a calendar year in which the individual
becomes bankrupt, the total of the amounts deductible for all taxation years of the
individual in the calendar year under this Section cannot exceed the amount that
would have been deductible under this Section with respect to the calendar year if
the individual had not become bankrupt.

(7) The Governor in Council may make regulations

(a) respecting criteria or requirements for a program of
studies at a post-secondary level at an approved institution;

(b) designating approved institutions;
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(c) respecting such other requirements for documentation
as proof of graduation;

(d) defining, expanding or restricting the meaning of any
word or expression used but not defined in this Section;

(e) respecting any other matter that the Governor in Coun-
cil considers necessary or advisable to carry out effectively the intent
and purpose of this Section.

(8) A regulation made pursuant to this Section may be made ret-
roactive to a day not earlier than January 1, 2007.  2007, c. 9, s. 19; 2009, c. 5, s. 21.

Subdivision k — Nova Scotia Post-secondary Graduate Retention Rebate

Post-secondary graduate retention rebate for 2009 to 2013 graduates
54 (1) In this Section,

“certificate” means a certificate issued to an individual by an
eligible institution upon successful completion of a program of stud-
ies;

“degree” means any recognition in writing of academic
achievement that is called a degree, and includes the degrees of bach-
elor, master and doctorate;

“diploma” means a diploma issued to an individual by an eli-
gible institution upon successful completion of a program of studies;

“eligible institution” means

(a) an institution of learning designated from time
to time pursuant to subsection 3(1) of the Canada Student
Financial Assistance Act;

(b) a specified educational institution within the
meaning of the Canada Student Loans Act; or

(c) such other institution of learning as may be pre-
scribed by regulation;

“program of studies” means a program of studies as defined in
the Canada Student Financial Assistance Regulations;

“proof of graduation” means

(a) a certified copy of an individual’s degree,
diploma or certificate from an eligible institution certified by
a person authorized by the eligible institution to make certifi-
cations;

(b) a letter from an eligible institution signed by a
person authorized to confirm such information by the eligible
institution confirming the graduation from a post-secondary
program of studies at the eligible institution by an individual;
or

(c) such other documentation satisfactory to the
Minister of Finance.
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(2) Subject to subsections (3), (6), (7) and (8), after December 31,
2008, and before January 1, 2014, an individual graduating with a degree from an
eligible institution after December 31, 2008, and before January 1, 2014, may
deduct from tax otherwise payable pursuant to this Act

(a) an amount not exceeding the aggregate amount of
$2,500 in the taxation year that is the year of graduation;

(b) an amount not exceeding the aggregate amount of
$2,500 in the first taxation year immediately following the year of
graduation;

(c) an amount not exceeding the aggregate amount of
$2,500 in the second taxation year immediately following the year of
graduation;

(d) an amount not exceeding the aggregate amount of
$2,500 in the third taxation year immediately following the year of
graduation; and

(e) an amount not exceeding the aggregate amount of
$2,500 in the fourth taxation year immediately following the year of
graduation.

(3) The total amount of all deductions to which an individual
graduating with a degree is entitled pursuant to this Section may not exceed $12,500
in the individual’s lifetime.

(4) Subject to subsections (5) to (8), after December 31, 2008,
and before January 1, 2014, an individual graduating with a diploma or certificate
from an eligible institution after December 31, 2008, and before January 1, 2014,
may deduct from tax otherwise payable pursuant to this Act

(a) an amount not exceeding the aggregate amount of
$1,250 in the taxation year that is the year of graduation;

(b) an amount not exceeding the aggregate amount of
$1,250 in the first taxation year immediately following the year of
graduation;

(c) an amount not exceeding the aggregate amount of
$1,250 in the second taxation year immediately following the year of
graduation;

(d) an amount not exceeding the aggregate amount of
$1,250 in the third taxation year immediately following the year of
graduation; and

(e) an amount not exceeding the aggregate amount of
$1,250 in the fourth taxation year immediately following the year of
graduation.

(5) The total amount of all deductions to which an individual
graduating with a diploma or certificate is entitled pursuant to this Section may not
exceed $6,250 in the individual’s lifetime.

(6) An individual may claim a deduction pursuant to this Section
if the individual
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(a) other than an individual that is a trust, was resident in
the Province on December 31st of the taxation year, and includes an
individual who died in the taxation year and was a resident of the
Province on the day of death; and

(b) provides proof of graduation from an eligible institu-
tion for a taxation year after December 31, 2008.

(7) No amount may be deducted pursuant to this Section on a sep-
arate return of income filed pursuant to subsection 70(2) or 150(4) or paragraph
104(23)(d) or 128(2)(e) of the Federal Act.

(8) Notwithstanding anything contained in this Section, the total
amount of all deductions to which an individual is entitled pursuant to this Section
may not exceed $12,500 in the individual’s lifetime.

(9) The Governor in Council may make regulations

(a) designating eligible institutions;

(b) respecting such other requirements for documentation
as proof of graduation;

(c) defining, expanding or restricting the meaning of any
word or expression used but not defined in this Section;

(d) respecting any other matter that the Governor in Coun-
cil considers necessary or advisable to carry out effectively the intent
and purpose of this Section.

(10) A regulation made pursuant to this Section may be made ret-
roactive to a day not earlier than January 1, 2009.  2009, c. 5, s. 22; 2014, c. 6, s. 3.

Subdivision l — Age Tax Credit for Low Income Seniors

Age tax credit
55 (1) Subject to subsection (2), an individual may deduct from tax

otherwise payable pursuant to this Act the amount of $1,000 for the 2014 and subse-
quent taxation years.

(2) An individual may claim a deduction pursuant to this Section
if the individual

(a) other than an individual that is a trust, was resident in
the Province on December 31st of the taxation year, and includes an
individual who died in the taxation year and was a resident of the
Province on the day of death;

(b) attained the age of 65 years on or before December 31st
of the taxation year; and

(c) had a taxable income or taxable income earned in
Canada of less than $24,000 for the taxation year.

(3) No amount may be deducted pursuant to this Section on a sep-
arate return of income filed pursuant to subsection 70(2) or 150(4) or paragraph
104(23)(d) or 128(2)(e) of the Federal Act.  2013, c. 3, s. 7.
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Subdivision m — Equity Tax Credits

Equity tax credit
56 (1) In this Section,

“equity tax credit” means a credit in respect of a tax-credit
certificate issued to a taxpayer pursuant to subsection 8(5) of the
Equity Tax Credit Act;

“tax otherwise payable” means the amount that would, but for
this Section, be the tax otherwise payable pursuant to this Act.

(2) Where, in respect of a taxation year, a taxpayer has been
issued a tax-credit certificate pursuant to subsection 8(5) of the Equity Tax Credit
Act, there must be deducted from the tax otherwise payable by that taxpayer pursu-
ant to this Part in respect of that taxation year the lesser of

(a) the aggregate of the equity tax credit and any amount
referred to in clause (5)(c) or (d); and

(b) $17,500.

(3) A taxpayer who is entitled to a deduction pursuant to this
Section shall file, with the taxpayer’s annual return for any taxation year in respect
of which a deduction is claimed pursuant to this Section, a copy of the tax-credit
certificate.

(4) Notwithstanding Section 79 and subsection 89(1), a taxpayer
is not entitled to a deduction pursuant to this Section unless the taxpayer files a
return within three years after the end of the taxation year to which the deduction
pertains.

(5) Where a taxpayer

(a) has been issued a tax-credit certificate pursuant to sub-
section 8(5) of the Equity Tax Credit Act; and

(b) the amount of the equity tax credit exceeds the amount
of tax payable by that taxpayer for the taxation year,

the taxpayer may

(c) carry back and deduct any unused balance of the equity
tax credit from tax otherwise payable by the taxpayer in any one or
more of the taxpayer’s three previous taxation years if, in any taxa-
tion year the equity tax credit is carried back, the total equity tax
credit deducted from tax otherwise payable does not exceed the
amount in clause (2)(b) that was applicable for that taxation year; or

(d) carry forward and deduct any unused balance of the
equity tax credit from tax otherwise payable by the taxpayer in any
one or more of the taxpayer’s seven subsequent taxation years if, in
any taxation year the equity tax credit is carried forward, the total
equity tax credit deducted from tax otherwise payable does not
exceed the amount in clause (2)(b) that is applicable for that taxation
year.
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(6) For greater certainty, subsection 11(2) of the Equity Tax Credit
Act applies for the purpose of this Section.  2000, c. 4, s. 61; 2003, c. 4, s. 19; 2005, c. 6, s. 16;
2006, c. 2, s. 24; 2009, c. 5, s. 23.

Innovation equity tax credit
57 (1) In this Section,

“approved corporation” means a corporation approved under
subsection (3);

“eligible corporation” means a corporation that satisfies the
criteria prescribed by the regulations;

“eligible investment” means an investment made by an eligi-
ble investor that satisfies the criteria prescribed by the regulations;

“eligible investor” means an individual or corporation resident
in the Province who satisfies the criteria prescribed by the regulations;

“innovation equity tax credit” means, in respect of a taxation
year, the amount of an eligible investment made in the taxation year
multiplied by the innovation equity tax credit rate;

“innovation equity tax-credit rate” means the rate prescribed
by the regulations that applies to the eligible investor;

“maximum eligible investment” means the amount prescribed
by the regulations that applies to the eligible investor;

“prohibited purpose” means a purpose prescribed by the regu-
lations as being a prohibited purpose;

“specified issue” means an issue of shares that satisfies the
criteria prescribed by the regulations;

“tax-credit certificate” means a certificate entitling an eligible
investor to a deduction under this Section.

(2) This Section applies with respect to eligible investments made
by individuals after December 31, 2018, and before March 1, 2024.

(3) This Section applies with respect to eligible investments made
by corporations on or after April 1, 2019, and before March 1, 2024.

(4) A corporation that intends to make a specified issue may
apply to the Minister of Finance and Treasury Board of the Province to be approved
under subsection (5).

(5) Where the Minister of Finance and Treasury Board of the
Province is satisfied that

(a) a corporation that has applied to be approved is an eli-
gible corporation;

(b) the specified issue in respect of which the application
was made complies with the Securities Act;

(c) the funds to be raised will not be used for a prohibited
purpose; and
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(d) the corporation has satisfied any requirements pre-
scribed by the regulations,

the Minister of Finance and Treasury Board of the Province shall approve the corpo-
ration.

(6) The Minister of Finance and Treasury Board of the Province
may impose upon an approved corporation any conditions that the Minister of
Finance and Treasury Board of the Province considers appropriate.

(7) The Minister of Finance and Treasury Board of the Province
may cancel the approval under subsection (5) of a corporation

(a) in the event that the corporation breaches a condition
imposed upon it under subsection (6); or

(b) in the circumstances prescribed by the regulations.

(8) Where an approved corporation has made a specified issue,
the approved corporation may apply to the Minister of Finance and Treasury Board
of the Province, in the manner and within the time prescribed by the regulations, for
a tax-credit certificate entitling each eligible investor who has made an eligible
investment to a deduction under this Section.

(9) The Minister of Finance and Treasury Board of the Province
may not issue a tax-credit certificate if, in the opinion of the Minister of Finance and
Treasury Board of the Province, the specified issue or eligible investment to which
the tax-credit certificate relates is an avoidance transaction as defined in Section 103.

(10) Where, in respect of a taxation year, an eligible investor has
been issued a tax-credit certificate, the eligible investor may deduct from the tax
otherwise payable under this Act for the taxation year an amount not exceeding the
lesser of

(a) the aggregate of the innovation equity tax credit and
any amount eligible for deduction under subsection (11); and

(b) the maximum eligible investment multiplied by the
innovation equity tax-credit rate.

(11) Where an eligible investor has been issued a tax-credit certifi-
cate and the amount of the innovation equity tax credit exceeds the amount of tax
payable by the eligible investor for the taxation year, the eligible investor may

(a) carry back and deduct any unused balance of the inno-
vation equity tax credit from tax otherwise payable by the eligible
investor in any one or more of the eligible investor’s three previous
taxation years that end after April 1, 2019; or

(b) carry forward and deduct any unused balance of the
innovation equity tax credit from tax otherwise payable by the eligi-
ble investor in any one or more of the eligible investor’s seven subse-
quent taxation years,

if, in the taxation year to which the unused balance is carried back or forward, the
aggregate amount deducted from tax otherwise payable does not exceed the prod-
uct, for that taxation year, of the maximum eligible investment multiplied by the
innovation equity tax-credit rate.
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(12) An eligible investor who has made a deduction under this Sec-
tion is liable, in the circumstances prescribed by the regulations, to pay to the Minis-
ter of Finance and Treasury Board of the Province an amount equal to the
deduction.

(13) A corporation is jointly and severally liable, in the circum-
stances prescribed by the regulations, for any liability incurred by an eligible inves-
tor under subsection (12) for a deduction made by the eligible investor in respect of
the corporation.

(14) The Minister of Finance and Treasury Board of the Province
shall conduct or cause to be conducted a review of the tax credit established by this
Section on or after December 31, 2022, and prepare a written report of the results of
the review no later than December 31, 2023.

(15) The Minister of Finance and Treasury Board of the Province
shall table the report referred to in subsection (14) in the Assembly if the Assembly
is then sitting or, where the Assembly is not then sitting, file the report with the
Clerk of the Assembly.

(16) The Governor in Council may make regulations

(a) prescribing the criteria that a corporation must satisfy
to be an eligible corporation;

(b) prescribing the criteria that an investment must satisfy
to be an eligible investment;

(c) prescribing the criteria that an investor must satisfy to
be an eligible investor;

(d) prescribing the innovation equity tax-credit rate for
individuals and the innovation equity tax-credit rate for corporations;

(e) prescribing the maximum eligible investment for eligi-
ble investors that are individuals and the maximum eligible invest-
ment for eligible investors that are corporations;

(f) prescribing purposes as being prohibited purposes;

(g) prescribing the criteria that an issue of shares must sat-
isfy to be a specified issue;

(h) prescribing requirements a corporation must satisfy to
be eligible to be approved under subsection (5);

(i) prescribing the circumstances in which the Minister
of Finance and Treasury Board of the Province may, under subsec-
tion (7), cancel the approval of a corporation;

(j) prescribing the manner in which and the time within
which an approved corporation may apply for a tax-credit certificate;

(k) prescribing the circumstances in which an eligible
investor who has made a deduction under this Section is liable to pay
to the Minister of Finance and Treasury Board of the Province an
amount equal to the deduction;

(l) prescribing the circumstances in which a corporation is
jointly and severally liable for any liability incurred by an eligible
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investor under subsection (12) for a deduction made by the eligible
investor in respect of the corporation;

(m) prescribing penalties for failure to comply with this
Section or the regulations;

(n) defining any word or expression used but not defined
in this Section;

(o) respecting any matter or thing the Governor in Council
considers necessary or advisable to effectively carry out the intent
and purpose of this Section.

(17) A regulation made pursuant to this Section may be made ret-
roactive to a day not earlier than January 1, 2019.  2018, c. 4, s. 13; 2019, c. 16, s. 2.

Venture capital tax credit
58 (1) In this Section,

“annual maximum venture capital tax credit” means the
aggregate amount shown on all venture capital tax-credit certificates
issued for a period as prescribed by the regulations;

“eligible investment” means an investment made in a qualify-
ing venture capital fund by an eligible investor that satisfies the crite-
ria established by the regulations;

“eligible investor” means an individual or a corporation who
invests in a qualifying venture capital fund and satisfies the criteria
established by the regulations;

“maximum eligible investment” means the amount prescribed
by the regulations;

“qualifying venture capital fund” means a corporation or lim-
ited partnership with its head office in the Province that satisfies the
conditions established by the regulations and has been registered
under subsection (5);

 “venture capital tax credit” means, in respect of a taxation
year for an eligible investor, 15% of the amount of the eligible invest-
ment made in a qualifying venture capital fund

(a) in the then current calendar year or 60 days
immediately following that calendar year where the eligible
investor is an individual; or

(b) in the then current taxation year where the eligi-
ble investor is a corporation.

(2) For the purpose of this Section and the regulations, “Minister
of Finance and Treasury Board of the Province” includes a person designated by the
Minister of Finance and Treasury Board of the Province.

(3) This Section applies with respect to eligible investments made
after March 31, 2019, and before April 1, 2024.
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(4) A corporation or a limited partnership may apply, in the man-
ner established by the regulations, to be registered as a qualifying venture capital
fund.

(5) The Minister of Finance and Treasury Board of the Province
may, in the Minister’s discretion, register a corporation or a limited partnership as a
qualifying venture capital fund if the Minister of Finance and Treasury Board of the
Province is satisfied that the applicant meets the requirements established by the
regulations.

(6) Where the Minister of Finance and Treasury Board of the
Province accepts an application for registration, the Minister of Finance and Treasury
Board of the Province shall issue a certificate of registration to that effect, and the
applicant is considered to be registered on the date of the certificate of registration.

(7) The Minister of Finance and Treasury Board of the Province
may revoke the certificate of registration of a corporation or limited partnership in
the circumstances established by the regulations.

(8) A tax-credit certificate that is revoked by the Minister of
Finance and Treasury Board of the Province is considered never to have been issued.

(9) A qualifying venture capital fund that intends to raise equity
capital and apply for tax-credit certificates on behalf of its eligible investors shall
apply to the Minister of Finance and Treasury Board of the Province and the Minis-
ter of Finance and Treasury Board of the Province may approve the raising of equity
capital subject to any conditions that the Minister of Finance and Treasury Board of
the Province may determine or that are established by the regulations.

(10) A qualifying venture capital fund that has made a raise of
equity capital that was approved under subsection (9) may, on behalf of its eligible
investors, apply to the Minister of Finance and Treasury Board of the Province in
the manner and in the time prescribed by the regulations for a tax-credit certificate
entitling each of the eligible investors who has made an eligible investment to a
deduction under this Section.

(11) Where, in respect of a taxation year, an eligible investor has
been issued a tax-credit certificate, the eligible investor may deduct from the tax
otherwise payable under this Act for the taxation year an amount not exceeding the
lesser of

(a) the aggregate of the venture capital tax credit and any
amount eligible for deduction under subsection (12); and

(b) the maximum eligible investment multiplied by 15%.

(12) Where an eligible investor has been issued a tax-credit certifi-
cate and the amount of the venture capital tax credit exceeds the amount of tax pay-
able by the eligible investor for the taxation year, the eligible investor may

(a) carry forward and deduct any unused balance of the
venture capital tax credit from tax otherwise payable by the eligible
investor in any one or more of the eligible investor’s seven subse-
quent taxation years; or
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(b) carry back and deduct any unused balance of the ven-
ture capital tax credit from tax otherwise payable by the eligible
investor in any one or more of the eligible investor’s three previous
taxation years that end on or after April 1, 2019,

if, in the taxation year to which the unused balance is carried back or forward, the
aggregate amount deducted from tax otherwise payable does not exceed the prod-
uct, for that taxation year, of the maximum eligible investment multiplied by 15%.

(13) Where in any year the Minister of Finance and Treasury
Board of the Province considers that the total amount paid under subsections (11)
and (12) will be greater than the annual maximum venture capital tax credit,

(a) the Minister of Finance and Treasury Board of the
Province shall suspend further registrations of applicants as qualify-
ing venture capital funds under subsection (5) for that year; and

(b) the Minister of Finance and Treasury Board of the
Province may not approve, for the remainder of that year, the raising
of additional equity capital under subsection (9).

(14) The Minister of Finance and Treasury Board of the Province
may not register an applicant under subsection (5) or approve the raising of equity
capital under subsection (9) if the registration or approval would be, in the opinion
of the Minister of Finance and Treasury Board of the Province, contrary to the spirit
and intent of this Act.

(15) The Minister of Finance and Treasury Board of the Province
may not issue a tax-credit certificate if, in the opinion of the Minister of Finance and
Treasury Board of the Province, the eligible investment to which the tax-credit
certificate relates is an avoidance transaction as defined in Section 103.

(16) The Governor in Council may make regulations

(a) establishing the criteria for determining

(i) who is an eligible investor in a qualifying ven-
ture capital fund, and

(ii) what is an eligible investment in a qualifying
venture capital fund;

(b) establishing the criteria that a qualifying venture capi-
tal fund must meet in order to be registered under subsection (5);

(c) establishing the criteria that a qualifying venture capi-
tal fund must meet to be approved to raise equity capital under sub-
section (9);

(d) respecting how funds may be used by a qualifying ven-
ture capital fund;

(e) respecting how and when funds from an equity capital
raise that was approved under subsection (9) must be invested by a
qualifying venture capital fund;

(f) respecting the holding period of an eligible investment;

(g) respecting the registration of qualifying venture capital
funds and the grounds for revoking registrations;
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(h) prescribing the manner and the time within which an
applicant may apply for a tax-credit certificate;

(i) establishing the circumstances in which an eligible
investor who has made a deduction under this Section is liable to pay
to the Minister of Finance and Treasury Board of the Province an
amount equal to the deduction;

(j) establishing the circumstances in which a qualifying
venture capital fund or its general partner is jointly and severally lia-
ble for any liability incurred by an eligible investor for a deduction
made by the eligible investor in respect of the qualifying venture cap-
ital fund;

(k) prescribing the amount of the annual maximum ven-
ture capital tax credit and the period to which the amount applies;

(l) prescribing the maximum eligible investment amount;

(m) establishing penalties for failure to comply with this
Section or the regulations;

(n) requiring a corporation or limited partnership to supply
information or documents respecting any matter required in assessing
eligibility and compliance with this Section or the regulations;

(o) defining any word or expression used but not defined
in this Section;

(p) respecting any matter or thing the Governor in Council
considers advisable or necessary to effectively carry out the intent
and purpose of this Section.

(17) A regulation made pursuant to this Section may be made
retroactive to a date not earlier than April 1, 2019.  2019, c. 16, s. 3.

Labour-sponsored venture-capital tax credit
59 (1) In this Section,

“labour-sponsored venture-capital tax credit” means a credit
in respect of a tax-credit certificate issued to a taxpayer pursuant to
subsection 21(2) of the Equity Tax Credit Act;

“tax otherwise payable” means the amount that would, but for
this Section, be the tax otherwise payable pursuant to this Act.

(2) Where, in respect of a taxation year, a taxpayer has been
issued a tax-credit certificate pursuant to subsection 21(2) of the Equity Tax Credit
Act, there must be deducted from the tax otherwise payable by that taxpayer pursu-
ant to this Part in respect of that taxation year the lesser of

(a) the labour-sponsored venture-capital tax credit; and

(b) either

(i) $525 for an investment made before January 1,
2005,
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(ii) $1,000 for an investment made after Decem-
ber 31, 2004, and before a date prescribed by the Governor
in Council, or

(iii) $2,000 for an investment made after the pre-
scribed date.

(3) A taxpayer who is entitled to a deduction pursuant to this
Section shall file, with the taxpayer’s annual return for any taxation year in respect
of which a deduction is claimed pursuant to this Section, a copy of the tax-credit
certificate.

(4) Notwithstanding Section 79 and subsection 89(1), a taxpayer is
not entitled to a deduction pursuant to this Section unless the taxpayer files a return

(a) within three years after the end of the taxation year to
which the deduction pertains for eligible shares purchased on or
before April 25, 1996; or

(b) within seven years after the end of the taxation year to
which the deduction pertains for eligible shares purchased after
April 25, 1996.

(5) For greater certainty, subsection 22(2) of the Equity Tax
Credit Act applies for the purpose of this Section.

(6) The Governor in Council may make regulations prescribing
dates for the purpose of this Section.  2000, c. 4, s. 61; 2004, c. 3, s. 27; 2005, c. 6, s. 17; 2007,
c. 9, s. 20; 2016, c. 2, s. 4.

Subdivision n — Volunteer Firefighter and Volunteer Ground Search
and Rescue Worker Tax Credit

Volunteer firefighter and ground search and rescue tax credit
60 (1) In this Section,

“fire chief” means the senior official within, and in charge of,
a volunteer fire department;

“fire services” means services by an individual, employee or
contractor related to the prevention or suppression of fires;

“volunteer fire department” means a volunteer fire department
as defined in the regulations;

“volunteer firefighter” means a member of a volunteer fire
department who meets the criteria set out in the regulations;

“volunteer ground search and rescue worker” means a person
who meets the criteria set out in the regulations.

(2) Subject to subsection (3) or (4), an individual may deduct
from tax otherwise payable under this Act the amount of

(a) $250 for the 2007 taxation year;

(b) $375 for the 2008 taxation year; and

(c) $500 for the 2009 and subsequent taxation years.
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(3) An individual may claim a deduction pursuant to this Section
if the individual

(a) other than an individual that is a trust, was resident in
the Province on December 31st of the taxation year, and includes an
individual who died in the taxation year and was a resident of the
Province on the day of death;

(b) was a volunteer firefighter for a minimum of six
months during the period January 1st to December 31st in the taxa-
tion year in which the individual claims the deduction;

(c) has not received salary, wages or compensation or any-
thing in lieu of salary, wages or compensation, other than reasonable
reimbursement or allowance for expenses, from the volunteer fire
department in respect of fire services provided to the volunteer fire
department or their participation as a member of the volunteer fire
department during the taxation year in which the individual claims
the deduction;

(d) files with the individual’s annual return for the taxation
year in which the deduction is claimed documentation in a form satis-
factory to the Minister; and

(e) is identified on a report filed by the fire chief of the
volunteer fire department filed in accordance with this Section.

(4) An individual may claim a deduction pursuant to this Section
if the individual

(a) other than an individual that is a trust, was resident in
the Province on December 31st of the taxation year, and includes an
individual who died in the taxation year and was a resident of the
Province on the day of death;

(b) was a volunteer ground search and rescue worker for
a minimum of six months during the period January 1st to Decem-
ber 31st in the taxation year in which the individual claims the
deduction;

(c) has not received salary, wages or compensation or any-
thing in lieu of salary, wages or compensation, other than reasonable
reimbursement or allowance for expenses, in respect of ground
search and rescue services; and

(d) files with the individual’s annual return for the taxation
year in which the deduction is claimed documentation in a form satis-
factory to the Minister.

(5) Every fire chief of a volunteer fire department shall file a
report with the Minister on or before January 31st of each year containing the infor-
mation required by the regulations.

(6) Subject to subsection (7), the Minister shall pay to an individ-
ual the amount, if any, by which the deduction to which the individual is entitled
under this Section for a taxation year exceeds the individual’s tax payable under this
Act for the taxation year calculated without reference to this Section.
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(7) Where an individual is liable or about to become liable to
make a payment to the Crown in right of Canada or the Crown in right of the Prov-
ince or another province of Canada, the Minister may apply all or part of the amount
referred to in subsection (6) to pay that liability.

(8) No amount may be deducted pursuant to this Section on a sep-
arate return of income filed pursuant to subsection 70(2) or 150(4) or paragraph
104(23)(d) or 128(2)(e) of the Federal Act.

(9) The Governor in Council may make regulations

(a) prescribing forms;

(b) respecting the information to be contained in the report
to be filed by fire chiefs;

(c) defining any word or expression used but not defined
in this Section;

(d) respecting any matter or thing that the Governor in
Council considers necessary or advisable to carry out effectively the
intent and purpose of this Section.

(10) A regulation made pursuant to this Section may be made ret-
roactive in its operation to a date not earlier than January 1, 2007.  2007, c. 9, s. 21;
2008, c. 2, ss. 20, 21; 2016, c. 2, s. 4.

Subdivision o — Fertility and Surrogacy Tax Credit

Fertility and surrogacy tax credit
61 (1)  For a taxation year ending after December 31, 2021, an indi-

vidual may claim a tax credit for a fertility or surrogacy medical expense in the
amount determined by the formula

A × B

where

A is 40%; and

B is the least of

(a) $20,000;

(b) the total of all amounts each of which is an amount
paid in the taxation year by the individual, or by the individual’s
spouse or common-law partner, that is a medical expense for 

(i) fertility in respect of the individual or the indi-
vidual’s spouse or common-law partner, or

(ii) surrogacy to enable the individual to become a
parent,

 that has not otherwise been reimbursed; and

(c) zero, where a claim under this subsection for the taxa-
tion year has been made by the individual’s spouse or common-law
partner.
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(2) The Governor in Council may make regulations

(a) prescribing the eligibility criteria for the tax credit;

(b) defining any word or expression used in this Section;

(c) respecting any other matter that the Governor in Coun-
cil considers necessary or advisable to carry out effectively the intent
and purpose of this Section.

(3) A regulation made pursuant to this Section may be made ret-
roactive to a day not earlier than January 1, 2022.  2022, c. 35, s. 2.

Subdivision p — Children’s Sports and Arts Tax Credit

Children’s sports and arts tax credit
62 (1) In this Section,

“artistic, cultural, recreational or developmental activity”
means a supervised activity, other than a physical activity, that is suit-
able for children and

(a) is intended to contribute to a child’s ability to
develop creative skills or expertise, acquire and apply knowl-
edge, or improve dexterity or coordination, in an artistic or
cultural discipline including

(i) literary arts,

(ii) visual arts,

(iii) performing arts,

(iv) music,

(v) media,

(vi) languages,

(vii) customs, and

(viii) heritage;

(b) provides a substantial focus on wilderness and
the natural environment;

(c) assists with the development and use of intel-
lectual skills; or

(d) includes structured interaction among children
where supervisors teach or assist children to develop interper-
sonal skills;

“eligible expense” in respect of a qualifying child of an indi-
vidual for a taxation year means the amount of a fee paid to a qualify-
ing entity, other than an amount paid to a person who is, at the time
the amount is paid, the individual’s spouse or common-law partner or
another individual who is under the age of 18 years, to the extent that
the fee is attributable to the cost of registration or membership of the
qualifying child in an eligible program or membership in an eligible
organization and, for this purpose, that cost
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(a) includes the cost to the qualifying entity of the
program in respect of its administration, instruction, rental of
required facilities, and uniforms and equipment that are not
available to be acquired by a participant in the program for an
amount less than their fair market value at the time, if any,
they are so acquired; and

(b) does not include

(i) the cost of accommodation, travel, food
or beverages,

(ii) any amount deductible in computing
any person’s income for any taxation year, or

(iii) any amount included in computing a
deduction from any person’s tax payable under any
Part of this Act, for any taxation year;

“eligible program” means a program of artistic, cultural, rec-
reational or developmental activity or physical activity that is any of
the following:

(a) a weekly program of a duration of six or more
consecutive weeks in which all or substantially all of the
activities include a significant amount of artistic, cultural, rec-
reational or developmental activity or physical activity;

(b) a program of a duration of five or more consec-
utive days in which more than 50% of the daily activities
include a significant amount of artistic, cultural, recreational
or developmental activity or physical activity;

(c) a program of a duration of eight or more con-
secutive weeks offered to children by an organization in cir-
cumstances where a participant may select from a variety of
activities offered as part of the program, and more than 50% of

(i) the activities offered to children include
a significant amount of artistic, cultural, recreational or
developmental activity or physical activity, or

(ii) the time scheduled for the activities
offered to children is for activities that include a signif-
icant amount of artistic, cultural, recreational or devel-
opmental activity or physical activity;

“organization” means a club, association or similar organiza-
tion;

“physical activity” means a supervised activity suitable for
children, other than an activity where a child rides on or in a motor-
ized vehicle as an essential component of that activity, that

(a) in the case of a qualifying child in respect of
whom an amount is deductible under section 118.3 of the
Federal Act in computing any individual’s income for the tax-
ation year, results in movement and in an observable expendi-
ture of energy in a recreational context; and

3801



c. I-3 income tax 61

(b) in the case of any other qualifying child, con-
tributes to cardio-respiratory endurance and to one or more of
the following:

(i) muscular strength,

(ii) muscular endurance,

(iii) flexibility,

(iv) balance;

“qualifying child” in respect of an individual for a taxation
year means a child of the individual who is under 19 years of age at
the end of the taxation year;

“qualifying entity” means a person or partnership that offers
one or more eligible programs of artistic, cultural, recreational or
developmental activity or physical activity.

(2) For the purpose of the definition of “physical activity”, horse-
back riding is considered to be an activity that contributes to cardio-respiratory
endurance and to one or more of muscular strength, muscular endurance, flexibility
and balance.

(3)  An individual who

(a) is resident in the Province at the end of the taxation
year;

(b) files a return of income for a taxation year; and

(c) makes a claim under this Section,

is considered to have paid, at the end of the year, on account of tax payable under
this Section for the year, an amount equal to the amount determined by the formula

A × B

where

A is the appropriate percentage for the year; and

B is the total of all amounts each of which is, in respect of an individual
for the year, the lesser of $500 and the amount determined by the formula

C - D

where

C is the total of all amounts each of which is an amount paid in
the taxation year by the individual, or by the individual’s spouse or
common-law partner, that is an eligible expense for an artistic, cul-
tural, recreational or developmental activity or a physical activity in
respect of the qualifying child of the individual; and

D is the total of all amounts that any individual is or was entitled
to receive, each of which relates to an amount included in computing
the value of C in respect of the qualifying child, that is the amount of
a reimbursement, allowance or any other form of assistance, other
than an amount that is included in computing the income for any tax-
ation year of that individual and that is not deductible in computing
the taxable income of that individual.
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(4) Where more than one individual is entitled to a deduction
under subsection (3) in respect of the same qualifying child,

(a) the total of all amounts so deductible for the year may
not exceed the maximum amount that would be so deductible for the
year by any one of those individuals for that qualifying child if that
individual were the only individual entitled to deduct an amount for
the year because of that subsection for the qualifying child; and

(b) where the individuals cannot agree as to what portion
of the amount each can so deduct, the Minister may fix the portions.

(5)  An individual who becomes bankrupt in a calendar year is
entitled to claim, for each taxation year that ends in the calendar year, only the
amounts that the individual is entitled to claim for the taxation year, except that the
sum of all amounts that may be claimed under this Section for all taxation years of
the individual ending in the calendar year may not exceed the total amount that the
individual would have been entitled to claim in respect of the calendar year if the
individual had not become bankrupt.

(6) An individual who is resident in Canada for only part of a tax-
ation year is entitled to claim for the year only the amount the individual would be
entitled to claim for the year under this Section that can reasonably be considered
wholly applicable to any period in the year throughout which the individual was res-
ident in Canada, computed as though that period were the whole taxation year,
except that the amount that may be claimed under this Section may not exceed the
amount that the individual would have been entitled to claim under this Section if
the individual had been resident in Canada throughout the year.

(7) The Governor in Council may make regulations

(a) establishing criteria to define eligible programs and
qualified entities;

(b) defining, expanding or restricting the meaning of any
word or expression used but not defined in this Section;

(c) respecting any other matter that the Governor in Coun-
cil considers necessary or advisable to carry out effectively the intent
and purpose of this Section.

(8) A regulation made pursuant to this Section may be made
retroactive to a day not earlier than January 1, 2022.  2022, c. 4, s. 3.

Subdivision q — Capital Gains Refund to Mutual Fund Trust

Capital gains refund to mutual fund trust
63 (1) Where an amount is to be refunded to a trust in respect of a

taxation year pursuant to section 132 of the Federal Act, the Minister shall, subject to
subsection (2), at such time and in such manner as is provided in that section, refund
to the trust an amount, in this Section referred to as its “capital gains refund” for the
year, equal to the amount obtained by multiplying the provincial percentage for the
year times the amount of the refund for the year calculated under subsection 132(1)
of the Federal Act.
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(2) For the purpose of computing the capital gains refund under
subsection (1) for a trust in respect of a taxation year, where the trust had income
earned in the taxation year outside the Province, the refund is that proportion of the
capital gains refund for the year, otherwise determined under subsection (1), that the
trust’s income earned in the taxation year in the Province is of its income for the
year.

(3) Instead of making a refund that might otherwise be made
under subsection (1), the Minister may, where the trust is liable or about to become
liable to make any payment under this Act, apply the amount that would otherwise
be refunded to that other liability and notify the trust of that action.  2000, c. 4, s. 61;
2001, c. 3, s. 11; 2005, c. 6, s. 18.

DIVISION C — COMPUTATION OF TAX FOR CORPORATIONS

Subdivision a — Computation of Tax

Tax payable by corporation
64 (1) The tax payable by a corporation under this Part for a taxation

year is the corporation’s taxable income earned in the year multiplied by the total of

(a) that proportion of 16% that the number of days in the
taxation year that are before April 1, 2020, is of the number of days in
the taxation year; and

(b) that proportion of 14% that the number of days in the
taxation year that are on or after April 1, 2020, is of the number of
days in the taxation year.

(2) Notwithstanding subsection (1), where in a taxation year a
corporation is eligible for a deduction under subsection 125(1) of the Federal Act,
the tax payable by that corporation under this Part for that taxation year is equal to
the amount determined by the formula

(A × B × C ∕ D) + (E × (C - (B × C ∕ D)))

where

A is the rate of tax set out in subsection (7) that applies to the proportion
that the number of days in the taxation year that are in the period is of the
number of days in the taxation year;

B is the least of the amounts determined pursuant to paragraphs
125(1)(a) to (c) of the Federal Act in respect of the corporation for the taxa-
tion year;

C is the corporation’s taxable income earned in the year in the Province;

D is the corporation’s taxable income earned in the year in a province;
and

E is the rate applicable in subsection (1).

(3) For the purpose of this Division,

“taxable income earned in the year in the Province” of a cor-
poration means its taxable income earned in the year in the Province
as determined in accordance with Federal Regulations made for the
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purpose of the definition “taxable income earned in the year in a
province” in subsection 124(4) of the Federal Act; and

“taxable income earned in the year in a province” is the
amount determined for the corporation for the taxation year for the
purpose of the definition “taxable income earned in the year in a
province” in subsection 124(4) of the Federal Act.

(4) For the purpose of subsection (2), where a corporation is a
member of a partnership, the amount determined pursuant to paragraph 125(1)(a) of
the Federal Act, in relation to a corporation for each taxation year, is the amount that
would be the corporation’s specified partnership income within the meaning of sub-
section 125(7) of the Federal Act if the amounts expressed in dollars in the descrip-
tion of “M” in the definition of “specified partnership income” in that subsection
were read as

(a) for the first amount, “$350,000” and, for the second
amount, “$959” for the period commencing on April 1, 2005, and
ending on March 31, 2006;

(b) for the first amount, “$400,000” and, for the second
amount, “$1,096” for the period commencing on April 1, 2006, and
ending on December 31, 2013;

(c) for the first amount, “$350,000” and, for the second
amount, “$959” for the period commencing on January 1, 2014, and
ending on December 31, 2016; and

(d) for the first amount, “$500,000” and, for the second
amount, “$1,370” for the period commencing on January 1, 2017.

(5) The business limit otherwise determined under section 125 of
the Federal Act is deemed for the purpose of subsection (2) to be $350,000 for the
period commencing on April 1, 2005.

(6) Notwithstanding subsection (5), the business limit otherwise
determined under section 125 of the Federal Act is deemed for the purpose of sub-
section (2) to be

(a) $400,000 for the period commencing on April 1, 2006,
and ending on December 31, 2013;

(b) $350,000 for the period commencing on January 1,
2014, and ending on December 31, 2016; and

(c) $500,000 for the period commencing on January 1,
2017.

(7) For the purpose of subsection (2), the rate of tax A is

(a) 5% for the period ending December 31, 2010;

(b) 4.5% for the period commencing on January 1, 2011,
and ending on December 31, 2011;

(c) 4% for the period commencing on January 1, 2012,
and ending on December 31, 2012;

(d) 3.5% for the period commencing on January 1, 2013,
and ending on December 31, 2013;
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(e) 3% for the period commencing on January 1, 2014,
and ending on March 31, 2020; and

(f) 2.5% for the period commencing on April 1, 2020.
2000, c. 4, s. 61; 2005, c. 6, s. 19; 2010, c. 3, s. 7; 2011, c. 8, s. 9; 2012, c. 4, s. 2; 2013,
c. 3, s. 8; 2017, c. 6, s. 22; 2020, c. 2, s. 4.

Subdivision b — Research and Development Tax Credit

Research and development tax credit
65 (1) In this Section,

(a) “eligible expenditure” means an expenditure made
after 1983 by a corporation with a permanent establishment in the
Province in respect of scientific research to be carried out in the
Province that is a qualified expenditure under subsection 127(9) of
the Federal Act,

(i) without reference to paragraphs 127(9)(d) and
(h) of the Federal Act after December 31, 1999, and before
April 11, 2000, and

(ii) without reference to paragraph 127(9)(d) of the
Federal Act after April 10, 2000,

and, for greater certainty, for the purpose of this clause and paragraph
127(9)(h) of the Federal Act, the reference to “government assis-
tance” in subsections 127(18) to (20) of the Federal Act does not
include the research and development tax credit determined pursuant
to this Section;

(b) “research and development tax credit” of a corporation
at the end of a taxation year for expenditures made in a taxation year
ending on or before December 31, 1993, means the amount, if any, by
which the aggregate of

(i) an amount equal to 10% of the aggregate of all
amounts each of which is an eligible expenditure made by it in
the year, computed without reference to subsection 13(7.1) of
the Federal Act,

(ii) an amount equal to 10% of the aggregate of all
amounts each of which is an eligible expenditure made by it in
any of the seven taxation years immediately preceding or the
three taxation years immediately following that year, com-
puted without reference to subsection 13(7.1) of the Federal
Act,

(iii) an amount equal to the aggregate of all amounts
each of which is an amount required by subsection (6) or (8)
to be included in computing its research and development tax
credit at the end of the year, and

(iv) the aggregate of all amounts each of which is an
amount required by subsection (6) or (8) to be included in
computing its research and development tax credit at the end
of any of the seven taxation years immediately preceding or
the three taxation years immediately following that year,
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exceeds the aggregate of all amounts each of which is that portion of
the amount deducted under subsection (2) from the tax otherwise
payable under this Act by the corporation for a preceding taxation
year that is in respect of an expenditure made in the year or in the
seven taxation years immediately preceding or the two taxation years
immediately following the year;

(c) “research and development tax credit” of a corporation
at the end of a taxation year for expenditures made in a taxation year
ending after December 31, 1993, means the amount that is the aggre-
gate of

(i) an amount equal to 15% of the aggregate of all
amounts each of which is an eligible expenditure made by it in
the year, computed without reference to subsection 13(7.1) of
the Federal Act, and

(ii) an amount equal to the aggregate of all amounts
each of which is an amount required by subsection (6) or (8)
to be included in computing its research and development tax
credit at the end of the year.

(2) A corporation may deduct from the tax otherwise payable
under this Act for a taxation year an amount not exceeding the lesser of

(a) its research and development tax credit at the end of
the year; and

(b) its tax otherwise payable by it under this Act for the
year.

(3) The amount by which the research and development tax credit
referred to in clause (1)(c) to which a corporation is entitled exceeds the corpora-
tion’s tax payable pursuant to this Act for the taxation year, calculated without refer-
ence to this Section, may be applied by the Minister of Finance to pay any

(a) tax, interest or penalty owing by the corporation for
that or any prior taxation year pursuant to this Act, the income statute
of any agreeing province or the Federal Act;

(b) contribution, penalty or interest owing by the corpora-
tion for that or any prior taxation year as a result of payments
required from the corporation pursuant to the Canada Pension Plan;

(c) premium, interest or penalty owing by the corporation
for that or any prior taxation year pursuant to the Employment
Insurance Act (Canada),

and the part of the amount not so applied must be paid to the corporation.

(4) For greater certainty, a corporation referred to in subsection (3)
does not include a corporation that is exempt from tax pursuant to section 149 of the
Federal Act.

(5) There is deemed to have been paid on account of tax payable
under the Federal Act by a taxpayer, other than a taxpayer exempt from tax, for a
taxation year, where the taxpayer is a corporation, on the day referred to in para-
graph 157(1)(b) of the Federal Act on or before which the remainder of the taxes
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payable under this Part for the year by the taxpayer would be required to be paid if
such a remainder were payable, the amount, if any, by which

(a) the taxpayer’s tax credit calculated under subsection (1)
for the year,

exceeds

(b) the amount deducted, pursuant to subsection (2), in
computing the taxpayer’s tax payable under this Part for the year.

(6) Where in a particular taxation year of a corporation that is a
beneficiary under a trust, an amount would, if the trust were a corporation, be, by
virtue of subclause (1)(b)(i) or (c)(i), included in computing the research and devel-
opment tax credit of the trust for its taxation year ending in that particular taxation
year, the portion of that amount that may, having regard to all the circumstances,
including the terms and conditions of the trust, reasonably be considered to be the
corporation’s share thereof must be included in computing the research and devel-
opment tax credit of the corporation at the end of that particular taxation year.

(7) A corporation may renounce the research and development
tax credit in respect of eligible expenditures incurred during the year on or before
the time on or before which the corporation is required to file its return of income
for the year pursuant to section 150 of the Federal Act and, where the corporation so
renounces entitlement to that credit, the corporation is deemed for all purposes
never to have received, to have been entitled to receive or to have had a reasonable
expectation of receiving that credit.

(8) Where in a particular taxation year of a corporation that is a
member of a partnership, an amount would, if the partnership were a corporation,
be, by virtue of subclause (1)(b)(i) or (c)(i), included in computing the research and
development tax credit of the partnership for its taxation year ending in that particu-
lar taxation year, the portion of that amount that may reasonably be considered to be
the corporation’s share thereof must be included in computing the research and
development tax credit of the corporation at the end of that particular taxation year.

(9) Where after 1983 two or more corporations amalgamate within
the meaning of subsection 87(1) of the Federal Act and one or more of the corpora-
tions had a research and development tax credit for any taxation year any portion of
which was not deducted by it in computing its tax otherwise payable under this Act
for any taxation year, for the purpose of determining the research and development
tax credit of the new corporation for any taxation year preceding any taxation year of
the new corporation, the new corporation is deemed to be the same corporation as
and a continuation of each such predecessor corporation.

(10) Where after 1983

(a) a subsidiary, within the meaning of subsection 88(1) of
the Federal Act, is wound up and subsection 88(1) of the Federal Act
applies to the winding-up; and

(b) the subsidiary had a research and development tax
credit for any taxation year any portion of which was not deducted by
it in computing its tax otherwise payable under this Act for any taxa-
tion year,
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for the purpose of applying this Section, the parent, within the meaning of subsec-
tion 88(1) of the Federal Act, is deemed to be the same corporation as, and a contin-
uation of, the subsidiary.

(11) Where

(a) a corporation acquired a particular property from a per-
son or partnership in a taxation year of the corporation or in any of
the four preceding taxation years;

(b) the cost of the particular property was an eligible
expenditure to the corporation;

(c) the cost of the particular property is included in an
amount, a percentage of which can reasonably be considered to be
included in computing the corporation’s research and development
tax credit at the end of the taxation year; and

(d) in the year and after March 31, 2002, the corporation
converts to commercial use, or disposes of without having previously
converted to commercial use, the particular property or another prop-
erty that incorporates the particular property,

there must be added to the corporation’s tax otherwise payable under this Part for
the year the lesser of the amount that can reasonably be considered to be included in
computing the corporation’s research and development tax credit in respect of the
particular property and the amount that is the percentage, described in clause (c), of

(e) where the particular property or the other property is
disposed of to a person who deals at arm’s length with the corpora-
tion, the proceeds of disposition of that property; and

(f) in any other case, the fair market value of the particular
property or the other property at the time of the conversion or dispo-
sition.

(12) Where a corporation is a member of a partnership that has
received a research and development tax credit under subsection (8) at the end of a
particular fiscal period and where

(a) a particular property, the cost of which is an eligible
expenditure, is acquired by the partnership from a person or partner-
ship in the particular fiscal period or in any of the four preceding fis-
cal periods of the partnership;

(b) the cost of the particular property was included in an
amount, a percentage of which can reasonably be considered to have
been included in computing the amount determined under subsection
(8) in respect of the partnership at the end of a fiscal period; and

(c) in the particular fiscal period and after March 31, 2002,
the partnership converts to commercial use, or disposes of without
having previously converted to commercial use, the particular prop-
erty or another property that incorporates the particular property,

there must be added to the corporation’s tax otherwise payable under this Part at the
end of the particular fiscal period the corporation’s share of, as a member of the
partnership, the lesser of
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(d) the amount that can reasonably be considered to have
been included in respect of the particular property in computing the
amount determined under subsection (8) in respect of the partnership;
and

(e) the percentage, described in clause (b), of

(i) where the particular property or the other prop-
erty is disposed of to a person who deals at arm’s length with
the partnership, the proceeds of disposition of that property,
and

(ii) in any other case, the fair market value of the
particular property or the other property at the time of the con-
version or disposition.

(13) Where

(a) a corporation acquired a particular property from a per-
son or partnership in a taxation year or in any of the four preceding
taxation years;

(b) the cost of the particular property was an eligible
expenditure to the corporation;

(c) all or part of the eligible expenditure can reasonably be
considered to have been the subject of an agreement made under sub-
section 127(13) of the Federal Act by the corporation and another
corporation, in this subsection referred to as the “transferee”; and

(d) in the year and after March 31, 2002, the corporation
converts to commercial use, or disposes of without having previously
converted to commercial use, the particular property or another prop-
erty that incorporates the particular property,

there must be added to the corporation’s tax otherwise payable under this Part for
the year the lesser of

(e) the amount that can reasonably be considered to have
been included in computing the transferee’s research and develop-
ment tax credit in respect of the eligible expenditure that was the sub-
ject of the agreement; and

(f) the amount determined by the formula

A × B - C

where

A is the percentage applied by the transferee in determin-
ing its research and development tax credit in respect of the
eligible expenditure that was the subject of the agreement,

B is

(i) where the particular property or the
other property is disposed of to a person who deals at
arm’s length with the corporation, the proceeds of dis-
position of that property, and
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(ii) in any other case, the fair market value
of the particular property or the other property at the
time of the conversion or disposition, and

C is the amount, if any, added to the corporation’s tax
payable under subsection (11) in respect of the particular
property.

(14) For the purpose of subsections (11) to (13), “cost of the par-
ticular property” to a corporation may not exceed the amount paid by the corpora-
tion to acquire the particular property from a transferor of the particular property
and, for greater certainty, does not include amounts paid by the corporation to main-
tain, modify or transform the particular property.

(15) Subsections (11) to (13) and (16) to (19) do not apply to a cor-
poration or a partnership, in this subsection referred to as the “transferor”, that dis-
poses of a property to another person or a partnership, in this subsection and
subsections (16) to (19), referred to as the “purchaser”, that does not deal at arm’s
length with the transferor, if the purchaser acquired the property in circumstances
described under subsection 127(33) of the Federal Act.

(16) Where, at any particular time in a taxation year and after
March 31, 2002, a purchaser, other than a partnership, converts to commercial use,
or disposes of without having previously converted to commercial use, a property

(a) that was acquired by the purchaser in circumstances
described in subsection (15) or that is another property that incorpo-
rates a property acquired in such circumstances; and

(b) that was first acquired, or that incorporates a property
that was first acquired, by a corporation, in this subsection referred to
as the “original user”, with which the purchaser did not deal at arm’s
length at the time at which the purchaser acquired the property, in the
original user’s taxation year or fiscal period that includes the particu-
lar time, on the assumption that the original user had such a taxation
year or fiscal period, or in any of the original user’s four preceding
taxation years or fiscal periods,

there must be added to the purchaser’s tax otherwise payable under this Part for the
year the lesser of

(c) the amount included, in respect of the property, in the
research and development tax credit of the original user; and

(d) the amount determined by applying the percentage that
was applied in computing the research and development tax credit
referred to in clause (c) by the corporation that was the original user,
to

(i) where the property or the other property is dis-
posed of to a person who deals at arm’s length with the pur-
chaser, the proceeds of disposition of that property, and

(ii) in any other case, the fair market value of the
property or the other property at the time of the conversion or
disposition.
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(17) Where, at any particular time in a taxation year and after
March 31, 2002, a purchaser, other than a partnership, converts to commercial use,
or disposes of without having previously converted to commercial use, a property

(a) that was acquired by the purchaser in circumstances
described in subsection (15) or that is another property that incorpo-
rates a property acquired in such circumstances; and

(b) that was first acquired, or that incorporates a property
that was first acquired, by a partnership, in this subsection referred to
as the “original user”, with which the purchaser did not deal at arm’s
length at the time at which the purchaser acquired the property, in the
original user’s taxation year or fiscal period that includes the particu-
lar time, on the assumption that the original user had such a taxation
year or fiscal period, or in any of the original user’s four preceding
taxation years or fiscal periods,

there must be added to the purchaser’s tax otherwise payable under this Part for the
year the lesser of

(c) the amount that can reasonably be considered to have
been included in respect of the property in computing the research
and development tax credit under subsection (8) in respect of all the
corporations that were members of the original user; and

(d) the amount determined by applying the percentage that
was applied in computing the research and development tax credit
referred to in clause (c), times the proportion of that research and
development tax credit that was utilized by the corporations that were
members of the original user was of the total research and develop-
ment tax credit calculated as if the original user was a corporation, to

(i) where the property or the other property is dis-
posed of to a person who deals at arm’s length with the pur-
chaser, the proceeds of disposition of that property, and

(ii) in any other case, the fair market value of the
property or the other property at the time of the conversion or
disposition.

(18) Where, at any particular time in a taxation year and after
March 31, 2002, a purchaser is a partnership that converts to commercial use, or
disposes of without having previously converted to commercial use, a property

(a) that was acquired by the purchaser in circumstances
described in subsection (15) or that is another property that incorpo-
rates a property acquired in such circumstances; and

(b) that was first acquired, or that incorporates a property
that was first acquired, by a corporation, in this subsection referred to
as the “original user”, with which the purchaser did not deal at arm’s
length at the time at which the purchaser acquired the property, in the
original user’s taxation year or fiscal period that includes the particu-
lar time, on the assumption that the original user had such a taxation
year or fiscal period, or in any of the original user’s four preceding
taxation years or fiscal periods,
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there must be added to the tax otherwise payable under this Part for the year, for
each member of the partnership that is the purchaser, the portion that may reasona-
bly be considered to be the partner’s share of the lesser of

(c) the amount included, in respect of the property, in the
research and development tax credit of the original user; and

(d) the amount determined by applying the percentage that
was applied in computing the research and development tax credit
referred to in clause (c) to

(i) where the property or the other property is dis-
posed of to a person who deals at arm’s length with the pur-
chaser, the proceeds of disposition of that property, and

(ii) in any other case, the fair market value of the
property or the other property at the time of the conversion or
disposition.

(19) Where, at any particular time in a taxation year and after
March 31, 2002, a purchaser is a partnership that converts to commercial use, or
disposes of without having previously converted to commercial use, a property

(a) that was acquired by the purchaser in circumstances
described in subsection (15) or that is another property that incorpo-
rates a property acquired in such circumstances; and

(b) that was first acquired, or that incorporates a property
that was first acquired, by a partnership, in this subsection referred to
as the “original user”, with which the purchaser did not deal at arm’s
length at the time at which the purchaser acquired the property, in the
original user’s taxation year or fiscal period that includes the particu-
lar time, on the assumption that the original user had such a taxation
year or fiscal period, or in any of the original user’s four preceding
taxation years or fiscal periods,

there must be added to the tax otherwise payable under this Part for the year, for
each member of the partnership that is the purchaser, the portion that may reasona-
bly be considered to be the partner’s share of the lesser of

(c) the amount that can reasonably be considered to have
been included in respect of the property in computing the research
and development tax credit under subsection (8) in respect of all the
corporations that were members of the original user; and

(d) the amount determined by applying the percentage that
was applied in computing the research and development tax credit
referred to in clause (c), times the proportion of that research and
development tax credit that was utilized by the corporations that were
members of the original user was of the total research and develop-
ment tax credit calculated as if the original user was a corporation, to

(i) where the property or the other property is dis-
posed of to a person who deals at arm’s length with the pur-
chaser, the proceeds of disposition of that property, and

(ii) in any other case, the fair market value of the
property or the other property at the time of the conversion or
disposition.
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(20) A qualifying corporation that wishes to claim a tax credit
under this Part in respect of a taxation year shall file, with the return of income filed
by the corporation under Section 80 for that taxation year, an application for the tax
credit in the form, and containing the information, required by the Commissioner of
Revenue.

(21) A qualifying corporation is not entitled to a tax credit under
this Part in relation to its eligible expenditure in a taxation year unless, within 18
months after the end of the taxation year, the corporation files the form containing
the information required under subsection (20).  2000, c. 4, s. 61; 2001, c. 3, s. 12; 2002, c. 5,
s. 27; 2003, c. 4, s. 20; 2005, c. 6, s. 20; 2014, c. 33, s. 11; 2021, c. 6, s. 27.

Subdivision c — Nova Scotia Corporate Tax Holiday

Corporate tax holiday
66 (1) In this Section,

“active business” has the meaning assigned to the expression
“active business carried on by a corporation” in subsection 125(7) of
the Federal Act;

“Minister” means the Minister of Finance and Treasury Board
of the Province.

(2) The Minister may delegate to an employee of the Department
of Finance and Treasury Board for the Province any duty or responsibility assigned
to the Minister pursuant to this Section.

(3) There may be deducted from the tax otherwise payable pursu-
ant to this Part, for the first, second and third taxation years of a corporation or an
association, as defined in the Co-operative Associations Act, that was incorporated
after April 24, 1992, pursuant to the laws of the Province, another province of
Canada or Canada or by a special Act of the Legislature, an amount equal to the
applicable percentage referred to in the description of A in the formula in subsection
64(2) of the amount determined pursuant to subsection (4) for the taxation year, if
the corporation is eligible to claim, with respect to the taxation year, a deduction
pursuant to subsection 125(1) of the Federal Act.

(4) For the purpose of subsection (3), the amount determined pur-
suant to this subsection for a taxation year is that proportion of the least of the
amounts determined pursuant to paragraphs 125(1)(a), (b) and (c) of the Federal Act
for the taxation year, that

(a) its taxable income earned in the year in the Province,

is of

(b) its taxable income earned in the year in a province.

(5) Notwithstanding subsection (3), a corporation is not eligible
for a deduction pursuant to subsection (3) for a taxation year if it, or any predeces-
sor corporation thereof, within the meaning of section 87 of the Federal Act, at any
time since the date of its incorporation

(a) was associated with any other corporation within the
meaning of section 256 of the Federal Act, unless the Minister has
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waived this restriction with respect to such association with the other
corporation;

(b) carried on an active business by reason of being a
member of a partnership, where any other member of the partnership
was not eligible for a deduction pursuant to subsection (3) for the tax-
ation year;

(c) was a beneficiary of a trust, if any other beneficiary of
the trust was not eligible for a deduction pursuant to subsection (3)
for the taxation year;

(d) carried on an active business by reason of being a co-
venturer in a joint venture, if any other co-venturer in the joint ven-
ture was not eligible for a deduction pursuant to subsection (3) for the
taxation year;

(e) has carried on an active business by reason of having
acquired, by purchase or otherwise, or leased property from another
corporation, hereinafter referred to as the “vendor”, in respect of
which it, any of its shareholders, or any persons related to it or its
shareholders, beneficially owned at any time, directly or indirectly,
more than 10% of the issued shares of any class of the capital stock of
the vendor; or

(f) has carried on an active business by reason of having
acquired, by purchase or otherwise, or leased property from a sole
proprietorship or partnership, hereinafter referred to as the “vendor”,
in respect of which it, any of its shareholders, or any persons related
to it or its shareholders beneficially owned the vendor.

(6) Notwithstanding subsection (3), a corporation is not eligible
for a deduction pursuant to subsection (3) for the taxation year if, prior to incorpora-
tion, the same or substantially the same business activity was carried on as a sole
proprietorship, partnership or corporation, whether registered as such or not.

(7) Notwithstanding subsection (6), where the same or substan-
tially the same business activity was carried on as a sole proprietorship or partner-
ship, whether registered as such or not, for a period of 90 days or less prior to the
date of incorporation, the corporation may apply to the Minister for a certificate of
eligibility.

(8) A corporation is not entitled to a deduction pursuant to sub-
section (3) for the taxation year if, as a result of a transaction or an event, or a series
of transactions or events, property of a business has been transferred, or has been
deemed to have been transferred, either directly or indirectly, to the corporation, and
it is reasonable for the Minister to believe that one of the principal purposes of the
transfer or deemed transfer is to enable the corporation to claim a deduction from
tax pursuant to subsection (3) that it could not otherwise claim.

(9) A corporation is not entitled to a deduction pursuant to sub-
section (3) for the taxation year where, as a result of a disposition, a deemed dispo-
sition or a series of dispositions of shares of any corporation, it is reasonable for the
Minister to believe that one of the principal purposes of the disposition or deemed
disposition is to enable the corporation to claim a deduction from tax pursuant to
subsection (3) that it could not otherwise claim.
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(10) For greater certainty, this Section does not apply to a business
incorporated for the professional practice of an accountant, dentist, lawyer, medical
doctor, veterinarian or chiropractor.

(11) To be eligible for a tax deduction pursuant to this Section, a
corporation shall apply to the Minister for a certificate of eligibility which the cor-
poration shall file with its income tax return.

(12) A corporation incorporated pursuant to the laws of a province
or Canada is not entitled to the deduction pursuant to this Section unless at least
25% of the wages and salaries paid by the corporation in the taxation year are paid
to employees who are resident in the Province and the corporation’s head office is
located in the Province.

(13) The Governor in Council may make regulations

(a) prescribing the terms and conditions of eligibility of a
corporation for the deduction, in addition to any eligibility require-
ments set out in this Section;

(b) determining the order in which a corporation is
required to take the deduction provided for in this Section;

(c) respecting the time limits within which an application
for the deduction is to be made by a corporation.  2000, c. 4, s. 61; 2001,
c. 3, s. 13; 2007, c. 9, s. 22; 2014, c. 34, s. 16.

Subdivision d — Foreign Tax Deduction

Foreign tax deduction
67 Where the income for a taxation year of a corporation that maintained

a permanent establishment in the Province at any time in the taxation year includes
income described in subparagraph 126(1)(b)(i) of the Federal Act from sources in a
country other than Canada, in this Section referred to as “foreign investment
income”, and where the corporation may claim a deduction under subsection 126(1)
of the Federal Act in respect of the foreign investment income, the corporation may
deduct from the tax for the year otherwise payable under this Act an amount equal
to the lesser of

(a) 16% of the product of

(i) the foreign investment income of the corporation for
the year from sources in the country,

and

(ii) that proportion that the corporation’s taxable income
earned in the year in the Province is of the corporation’s taxable
income earned in the year; and

(b) that proportion of the amount by which such part of any non-
business-income tax paid by the corporation for the year to the government
of a country other than Canada, except any such tax or part thereof that may
reasonably be regarded as having been paid in respect of income from a
share of the capital stock of a foreign affiliate of the corporation, exceeds the
amount deductible by the corporation under subsection 126(1) of the Federal
Act that
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(i) the corporation’s taxable income earned in the year in
the Province,

is of

(ii) the corporation’s taxable income earned in the year in a
province.  2000, c. 4, s. 61; 2005, c. 6, s. 21.

Subdivision e — Capital Gains Refund to Mutual Fund Corporation

Capital gains refund to mutual fund corporation
68 (1) Where an amount is to be refunded to a corporation in respect

of a taxation year, pursuant to section 131 of the Federal Act, the Minister shall,
subject to subsection (2), at such time and in such manner as is provided in that sec-
tion, refund to the corporation an amount, in this Section referred to as its “capital
gains refund” for the year, equal to that proportion of the amount of the refund for
the year calculated under subsection 131(2) of the Federal Act that

(a) the percentage referred to in subsection 64(1) for the
year,

is of

(b) the percentage referred to in paragraph (b) of the
description of A in the formula in the definition “refundable capital
gains tax on hand” in subsection 131(6) of the Federal Act.

(2) For the purpose of computing the capital gains refund under
subsection (1) for a corporation in respect of a taxation year, where

(a) the corporation’s taxable income earned in the year in
the Province,

is less than

(b) the corporation’s taxable income for the year,

the refund is that proportion of the capital gains refund for the year, otherwise deter-
mined under subsection (1), that the amount determined under clause (a) is of the
amount determined under clause (b).

(3) Subsection 131(3) of the Federal Act applies for the purpose
of this Act.  2000, c. 4, s. 61.

Subdivision f — ISO9000 Certification

Tax Credit for ISO9000 certification expenditure prior to 2001
69 (1) In this Section,

“eligible expenditure” means an expenditure made after 1993
and before January 1, 2001, by a corporation with a permanent estab-
lishment in the Province with respect to audit, training and documen-
tation expenses necessary for the corporation to become ISO9000
certified;

“Minister” means the Minister of Finance and Treasury Board
of the Province.
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(2) A corporation that has made eligible expenditures in a taxa-
tion year may apply to the Minister of Finance, at the time and in the manner pre-
scribed by the Minister of Finance, for a tax credit equal to 25% of the lesser of

(a) the amount of eligible expenditures made in the taxa-
tion year; and

(b) $150,000.

(3) Where the Minister is satisfied that a corporation is entitled to
a tax credit pursuant to this Section, the Minister shall, at the time and in the manner
prescribed by the Minister, issue a tax credit certificate to the corporation.

(4) Where a corporation files with its return of income for a taxa-
tion year a tax credit certificate issued by the Minister of Finance pursuant to sub-
section (3), the corporation may deduct from the tax otherwise payable by the
corporation under this Act the amount of the tax credit indicated on the tax credit
certificate.

(5) The Governor in Council may make regulations

(a) prescribing forms for the purpose of this Section;

(b) governing any matter that may be prescribed pursuant
to this Section;

(c) requiring a corporation to supply information or docu-
ments respecting any matter required in assessing compliance with
this Section;

(d) respecting those expenditures that qualify as eligible
expenditures for the purpose of this Section;

(e) defining any word used but not defined in this Section;

(f) to carry out effectively the intent and purpose of this
Section.  2000, c. 4, s. 61; 2014, c. 34, s. 17.

Subdivision g — Prospectus Filing Expenses

Tax credit for prospectus filing expenses prior to 2000
70 (1) In this Section,

“eligible expenditure” means an expenditure made after 1994
and before 2000 by a corporation with a permanent establishment in
the Province with respect to audit, legal and printing expenses neces-
sary for the corporation to file a prospectus pursuant to the Securities
Act or a stock exchange as prescribed by regulation;

“Minister” means the Minister of Finance and Treasury Board
of the Province.

(2) A corporation that has made eligible expenditures in a taxa-
tion year may apply to the Minister of Finance, at the time and in the manner pre-
scribed by the Minister of Finance, for a tax credit equal to 35% of the lesser of

(a) the amount of eligible expenditures made in the taxa-
tion year; or
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(b) $100,000.

(3) Where the Minister is satisfied that a corporation is entitled to
a tax credit pursuant to this Section, the Minister shall, at the time and in the manner
prescribed by the Minister, issue a tax credit certificate to the corporation.

(4) Where a corporation files with its return of income for a taxa-
tion year a tax credit certificate issued by the Minister of Finance pursuant to sub-
section (3), the corporation may deduct from the tax otherwise payable by the
corporation under this Act the amount of the tax credit indicated on the tax credit
certificate.

(5) Where a corporation

(a) has been issued a tax certificate pursuant to this Sec-
tion; and

(b) the amount of the tax credit exceeds the amount of tax
payable by the corporation for the taxation year,

the corporation may carry forward and deduct any unused balance of the tax credit
from tax otherwise payable by the corporation in any one or more of the corpora-
tion’s seven subsequent taxation years.

(6) The Governor in Council may make regulations

(a) prescribing forms for the purpose of this Section;

(b) governing any matter that may be prescribed pursuant
to this Section;

(c) requiring a corporation to supply information or docu-
ments respecting any matter required in assessing compliance with
this Section;

(d) respecting those expenditures that qualify as eligible
expenditures for the purpose of this Section;

(e) respecting those corporations that are eligible for the
tax credit pursuant to this Section;

(f) defining any word or expression used but not defined
in this Section;

(g) to carry out effectively the intent and purpose of this
Section.  2000, c. 4, s. 61; 2014, c. 34, s. 18.

Subdivision h — Film Industry Tax Credit

Film industry tax credit prior to July 1, 2015
71 (1) A corporation producing an eligible film in the Province may

apply in the manner prescribed for a film industry tax credit if the principal pho-
tography for the eligible film commenced before July 1, 2015.

(2) Where the corporation meets the prescribed criteria, there may
be deducted from tax otherwise payable by the corporation an amount equal to the
lesser of
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(a) the sum of

(i) 32.5% of the eligible salaries paid after Decem-
ber 31, 1999, and before April 11, 2000, to residents of the
Province,

(ii) for film production activity undertaken in an
eligible geographic area of the Province as prescribed by regu-
lation,

(A) 35% of the eligible salaries paid after
April 10, 2000, and before 2005,

 (B) 40% of the eligible salaries paid on or
after January 1, 2005, and before July 1, 2006,

(C) where 50% or greater of the days for
principal photography for the production are spent in
the eligible geographic area, 40% of the eligible sala-
ries paid after June 30, 2006, and before October 1,
2007, and

(D) where 50% or greater of the days for
principal photography for the production are spent in
the eligible geographic area, 60% of the eligible sala-
ries paid after September 30, 2007, and before Decem-
ber 1, 2010,

(iii) for film production activity undertaken other-
wise than in an eligible geographic area of the Province as
prescribed by regulation,

(A) 30% of the eligible salaries paid after
April 10, 2000, and before 2005, and

(B) 35% of the eligible salaries paid after
December 31, 2004, and before July 1, 2006,

(iv) for film production activity where less than
50% of the principal photography is undertaken after June 30,
2006, in an eligible geographic area of the Province as pre-
scribed by regulation,

(A) 40% of the eligible salaries paid times
the proportion of time the days for principal photogra-
phy are spent inside an eligible geographic area are out
of the total days for principal photography for the pro-
duction, paid after June 30, 2006, and before October 1,
2007, and

(B) 35% of the eligible salaries paid times
the proportion of time the days for principal photogra-
phy are spent outside an eligible geographic area are
out of the total days for principal photography for the
production, paid after June 30, 2006, and before Octo-
ber 1, 2007, and

(v) for film production activity where less than 50%
of principal photography is undertaken after September 30,
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2007, in an eligible geographic area of the Province as pre-
scribed by regulation,

(A) 60% of the eligible salaries paid times
the proportion of time the days for principal photogra-
phy are spent inside an eligible geographic area are out
of the total days for principal photography for the pro-
duction, paid after September 30, 2007, and before
December 1, 2010, and

(B) 50% of the eligible salaries paid times
the proportion of time the days for principal photogra-
phy are spent outside an eligible geographic area are
out of the total days for principal photography for the
production, paid after September 30, 2007, and before
December 1, 2010; and

(b) 16.25% of the total production costs of the eligible
film in the case of subclause (a)(i), 17.5% in the case of paragraph
(a)(ii)(A), 20% in the case of paragraphs (a)(ii)(B) and (C), 30% in
the case of paragraph (a)(ii)(D), 15% in the case of paragraph
(a)(iii)(A), 17.5% in the case of paragraph (a)(iii)(B), 20% in the case
of paragraph (a)(iv)(A), 17.5% in the case of paragraph (a)(iv)(B),
30% in the case of paragraph (a)(v)(A) and 25% in the case of para-
graph (a)(v)(B).

(3) A corporation may deduct from tax otherwise payable by the
corporation an additional frequent filmer credit of 5% of the eligible salaries of an
eligible film if

(a) the principal photography for the film commenced
after December 31, 2004, and before July 1, 2015;

(b) the principal photography for the film commenced
within 24 months of the completion of principal photography for two
other eligible films;

(c) the principal owner for each of the three films is the
same person or group of persons; and

(d) the film and two other eligible films satisfy the eligibil-
ity criteria prescribed by regulation.

(4) Where film production activity of an eligible film commences
after November 30, 2010, and before July 1, 2015, and the corporation meets the
prescribed criteria, there may be deducted from tax otherwise payable by the corpo-
ration an amount equal to

(a) 60% of the eligible salaries paid after November 30,
2010, where 50% or greater of the days for principal photography for
the film production activity are undertaken in an eligible geographic
area of the Province as prescribed by regulation; or

(b) the sum of

(i) 60% of the eligible salaries paid after Novem-
ber 30, 2010, times the proportion of time the days for princi-
pal photography are spent inside an eligible geographic area
are out of the total days for principal photography where less
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than 50% of the days for principal photography for the film
production activity are undertaken in an eligible geographic
area of the Province as prescribed by regulation, and

(ii) 50% of the eligible salaries paid after Novem-
ber 30, 2010, times the proportion of time the days for princi-
pal photography are spent outside an eligible geographic area
are out of the total days for principal photography where less
than 50% of the days for principal photography for the film
production activity are undertaken in an eligible geographic
area of the Province as prescribed by regulation.

(5) The amount by which the tax credit referred to in subsections
(2) to (4) exceeds the corporation’s tax payable for the taxation year calculated with-
out reference to this Section may be applied by the Minister of Finance to pay

(a) any tax, interest or penalty owing by the corporation
for that or any prior taxation year pursuant to this Act, the income
statute of any agreeing province or the Federal Act;

(b) any contribution, penalty or interest by the corporation
for that or any prior taxation year as a result of payments required
from the corporation pursuant to the Canada Pension Plan;

(c) any premium, interest or penalty owing by the corpora-
tion for that or any prior taxation year pursuant to the Employment
Insurance Act (Canada),

and the part of the amount not so applied must be paid to the corporation.

(6) The Governor in Council may make regulations

(a) prescribing forms for the purpose of this Section;

(b) governing any matter that may be prescribed pursuant
to this Section;

(c) requiring a corporation to supply information or docu-
ments respecting any matter required in assessing compliance with
this Section;

(d) respecting those corporations that are eligible for the
tax credit pursuant to this Section;

(e) prescribing the criteria for determining when an
expenditure has occurred in an eligible geographic area;

(f) prescribing eligible geographic areas of the Province;

(g) defining any word or expression used but not defined
in this Section;

(h) to carry out effectively the intent and purpose of this
Section.

(7) A regulation made pursuant to this Section may be made
retroactive in its operation to a date not earlier than January 1, 2005.

(8) A corporation that has claimed and is eligible for a tax credit
under this Section for a taxation year is deemed to have paid, at the time referred to
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in paragraph 157(1)(b) of the Federal Act, as that paragraph relates to that taxation
year, the amount of that credit on account of its tax payable under this Act.  2000, c. 4,
s. 61; 2002, c. 5, s. 28; 2003, c. 4, s. 21; 2005, c. 6, s. 22; 2006, c. 2, s. 25; 2007, c. 9, s. 23; 2008, c. 2,
s. 22; 2011, c. 8, s. 10; 2014, c. 33, s. 12; 2015, c. 6, s. 21.

Subdivision i — Computer-assisted Labour Incentives

Digital media tax credit
72 (1) In this Section,

“eligible corporation” means a corporation, as defined by the
regulations, that satisfies the conditions prescribed by the regulations;

“eligible expenditure” means the amount determined under
the rules prescribed by the regulations;

“eligible product” means, in respect of a product developed by
an eligible corporation, a product

(a) that satisfies the conditions prescribed by the
regulations; and

(b) for which public financial support would not be
contrary to public policy in the opinion of the Minister of
Finance and Treasury Board of the Province or, where another
person is designated under subsection (4), in the opinion of
that person;

“eligible product developed by an eligible corporation” means
a product developed and completed in accordance with the conditions
specified in the regulations;

“qualifying expenditure” means the amount determined under
the rules prescribed by the regulations;

“total expenditure” means the amount determined under the
rules prescribed by the regulations.

(2) This Section applies with respect to expenditures by an eligi-
ble corporation incurred after December 31, 2007, or such earlier date as the
Governor in Council may order by regulation, and before January 1, 2026, that are
included as eligible expenditures or total expenditures for an eligible product.

(3) A corporation that is an eligible corporation in the taxation
year and complies with the requirements of this Section may deduct from tax other-
wise payable in the taxation year by the corporation an amount equal to the lesser of

(a) the sum of

(i) 35% of the qualifying expenditure incurred
before January 1, 2008, for an eligible product developed by
the eligible corporation otherwise than in an eligible geo-
graphic area of the Province as prescribed by regulation,

(ii) 50% of the qualifying expenditure incurred
after December 31, 2007, and before January 1, 2026, for an
eligible product developed by the eligible corporation other-
wise than in an eligible geographic area of the Province as
prescribed by regulation,
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(iii) 40% of the qualifying expenditure incurred
before January 1, 2008, for an eligible product developed by
the eligible corporation in an eligible geographic area of the
Province as prescribed by regulation, and

(iv) 60% of the qualifying expenditure incurred
after December 31, 2007, and before January 1, 2026, for an
eligible product developed by the eligible corporation in an
eligible geographic area of the Province as prescribed by regu-
lation; and

(b) the sum of

(i) 17.5% of the total expenditures incurred before
January 1, 2008, for an eligible product developed by an eligi-
ble corporation in the case of subclause (a)(i),

(ii) 25% of the total expenditure incurred after
December 31, 2007, and before January 1, 2026, for an eligi-
ble product developed by an eligible corporation in the case of
subclause (a)(ii),

(iii) 20% of the total expenditures incurred before
January 1, 2008, for an eligible product developed by an eligi-
ble corporation in the case of subclause (a)(iii), and

(iv) 30% of the total expenditures incurred after
December 31, 2007, and before January 1, 2026, for an eligi-
ble product developed by an eligible corporation in the case of
subclause (a)(iv).

(4) In order to be eligible to deduct or claim an amount in respect
of a deduction under this Section for a taxation year, an eligible corporation shall
apply in the manner prescribed by regulation to

(a) the Minister of Finance and Treasury Board of the
Province, or a person designated by the Minister of Finance and
Treasury Board of the Province, for certification of its eligible prod-
ucts for the purpose of this Section; and

(b) the Minister of Finance and Treasury Board of the
Province, or a person designated by the Minister of Finance and
Treasury Board of the Province, for certification of the amount of the
qualifying expenditure and the amount of the eligible corporation’s
tax credit under this Section applicable to the eligible product.

(5) Where the Minister of Finance and Treasury Board of the
Province, or a person designated by the Minister of Finance and Treasury Board of
the Province, allows a deduction pursuant to this Section to an eligible corporation
for a taxation year, a certificate must be issued to the eligible corporation for the
taxation year, certifying in respect of each eligible product the estimated amount of
the corporation’s tax credit under this Section applicable to the product.

(6) In order to deduct or claim an amount under this Section for a
taxation year, an eligible corporation shall deliver to the Minister with its return
for the taxation year the certificate for the taxation year that is issued under sub-
section (5).

3824



84 income tax c. I-3

(7) The amount by which the tax credit referred to in subsection (3)
exceeds the corporation’s tax payable for the taxation year calculated without refer-
ence to this Section may be applied by the Minister to

(a) any tax, interest or penalty owing by the corporation
for that or any prior taxation year pursuant to this Act, the income
statute of any agreeing province or the Federal Act;

(b) any contribution, penalty or interest by the corporation
for that or any prior taxation year as a result of payments required
from the corporation pursuant to the Canada Pension Plan;

(c) any premium, interest or penalty owing by the corpora-
tion for that or any prior taxation year pursuant to the Employment
Insurance Act (Canada),

and the part of the amount not so applied must be paid to the corporation.

(8) A corporation that has claimed and is eligible for a tax credit
under this Section for a taxation year is deemed to have paid, at the time referred to
in paragraph 157(1)(b) of the Federal Act, as that paragraph relates to that taxation
year, the amount of that credit on account of its tax payable under this Act.

(9) The Governor in Council may make regulations

(a) governing any matter that may be prescribed pursuant
to this Section;

(b) requiring a corporation to supply information or docu-
ments respecting any matter required in assessing eligibility and
compliance with this Section;

(c) prescribing the criteria for determining when an
expenditure has been incurred in an eligible geographic area;

(d) prescribing eligible geographic areas of the Province;

(e) designating the date for expenditures for the purpose of
subsection (2);

(f) defining any word or expression used but not defined
in this Section;

(g) to carry out effectively the intent and purpose of this
Section.

(10) A regulation made pursuant to this Section may be made
retroactive to a date not earlier than January 1, 2007.  2007, c. 9, s. 24; 2008, c. 2, s. 23;
2014, c. 33, s. 13; 2014, c. 34, s. 19; 2015, c. 6, s. 22; 2020, c. 2, s. 5.

Digital animation tax credit
73 (1) In this Section,

“accredited production corporation” means a corporation, as
defined by the regulations, that satisfies the conditions prescribed by
the regulations;

“assistance” means the amount determined under the rules
prescribed by the regulations;
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“basic tax-credit rate” means the basic tax-credit rate percent-
age prescribed by the regulations;

“digital-animation tax-credit rate” means the digital-animation
tax-credit rate percentage prescribed by the regulations;

“eligible corporation” means a corporation, as defined by the
regulations, that satisfies the conditions prescribed by the regulations;

“eligible digital-animation production” means a production,
as defined by the regulations, that satisfies the conditions prescribed
by the regulations;

“eligible NS animation labour expenditure” means the amount
determined under the rules prescribed by the regulations;

“eligible NS labour expenditure” means the amount deter-
mined under the rules prescribed by the regulations;

“eligible remuneration” means the amount determined under
the rules prescribed by the regulations;

“indigenous tax-credit rate” means the indigenous tax credit
rate percentage prescribed by the regulations;

“qualifying labour expenditure” means the amount determined
under the rules prescribed by the regulations.

(2) Where, in respect of a taxation year, a corporation has been
issued a tax-credit certificate pursuant to subsection (6), the corporation may deduct
from tax otherwise payable in the taxation year the amount specified in the tax-
credit certificate.

(3) The amount by which the tax credit referred to in subsection (2)
exceeds the corporation’s tax payable for the taxation year calculated without refer-
ence to this Section may be applied by the Minister to

(a) any tax, interest or penalty owing by the corporation
for that or any prior taxation year pursuant to this Act, the income
statute of any agreeing province or the Federal Act;

(b) any contribution, penalty or interest owing by the cor-
poration for that or any prior taxation year as a result of payments
required from the corporation pursuant to the Canada Pension Plan;
and

(c) any premium, interest or penalty owing by the corpora-
tion for that or any prior taxation year pursuant to the Employment
Insurance Act (Canada),

and the part of the amount not so applied must be paid to the corporation.

(4) A corporation that has claimed and is eligible for a tax credit
under this Section for a taxation year is deemed to have paid, at the time referred to
in paragraph 157(1)(b) of the Federal Act, as that paragraph relates to that taxation
year, the amount of the credit on account of its tax payable under this Act.

(5) To be eligible to deduct or claim an amount pursuant to this
Section for a taxation year, a corporation shall apply, in the manner prescribed by
the regulations, to the Minister of Finance and Treasury Board of the Province, or a
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person designated by the Minister of Finance and Treasury Board of the Province,
to be issued a tax-credit certificate pursuant to subsection (6).

(6) Where the Minister of Finance and Treasury Board of the
Province, or the person designated by the Minister of Finance and Treasury Board
of the Province, is satisfied that

(a) the corporation that has applied for a tax-credit certifi-
cate pursuant to subsection (5) is an eligible corporation for the taxa-
tion year in respect of which the application was made;

(b) the production in respect of which the application was
made pursuant to subsection (5) is an eligible digital-animation pro-
duction; and

(c) the corporation satisfies any other requirements that
may be prescribed by the regulations,

a tax-credit certificate must be issued to the corporation for the taxation year, speci-
fying in respect of each eligible digital-animation production the amount, calculated
in accordance with subsection (7), of the corporation’s tax credit pursuant to this
Section.

(7) Where principal photography or key animation of an eligible
digital-animation production begins after June 30, 2015, and before January 1, 2026,
the amount of a corporation’s tax credit that must be specified in a tax-credit certifi-
cate issued pursuant to subsection (6) is the sum of

(a) the positive amount, if any, determined by the formula

BTC × (QLE - TA)

where

BTC is the basic tax-credit rate,

QLE is the total of the amount of qualifying labour expendi-
ture in respect of the eligible digital-animation production, and

TA is the total of all amounts of assistance received in
respect of the eligible digital-animation production;

(b) the positive amount, if any, determined by the formula

DAC × NSAL

where

DAC is the digital-animation tax-credit rate, and

NSAL is the total of the amount of eligible NS animation
labour expenditure in respect of the eligible digital-animation
production;

and

(c) where the eligible corporation is an accredited produc-
tion corporation, the positive amount, if any, determined by the for-
mula

IC × NSAL
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where

IC is the indigenous tax-credit rate, and

NSAL is the total of the amount of eligible NS animation
labour expenditure in respect of the eligible digital animation
production.

(8) A corporation is not entitled to deduct or claim an amount
pursuant to this Section for a taxation year unless the tax-credit certificate issued
under subsection (6) is

(a) filed with the corporation’s return for the taxation year;
or

(b) where the return is filed electronically, held by the cor-
poration and filed with the Minister upon request.

(9) The Minister of Finance and Treasury Board of the Province
may revoke a tax-credit certificate issued pursuant to subsection (6) if any informa-
tion provided by the corporation to obtain the certificate is false or misleading or
fails to disclose a material fact.

(10) A certificate revoked pursuant to subsection (9) is void ab
initio.

(11) Where the Minister of Finance and Treasury Board of the
Province determines that any amount paid or applied pursuant to this Section did
not qualify as a tax credit of the corporation to which it was paid or for the benefit of
which it was applied, that amount is recoverable from the corporation and is a debt
due by the corporation to the Crown in right of the Province.

(12) The Governor in Council may make regulations

(a) respecting any matter that may be prescribed pursuant
to this Section;

(b) requiring a corporation to supply information or docu-
ments respecting any matter required in assessing eligibility and
compliance with this Section;

(c) prescribing criteria for determining when an expendi-
ture has been incurred in an eligible geographic area;

(d) prescribing eligible geographic areas of the Province;

(e) defining any word or expression used but not defined
in this Section;

(f) further defining any word or expression defined in this
Section;

(g) respecting any matter or thing the Governor in Council
considers necessary or advisable to effectively carry out the intent
and purpose of this Section.

(13) A regulation made pursuant to this Section may be made
retroactive to a date not earlier than July 1, 2015.  2015, c. 6, s. 23; 2020, c. 2, s. 6.
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Subdivision j — ISO14000 Certification

ISO14000 certification expenditure prior to 2001
74 (1) In this Section, “eligible expenditure” means an expenditure

made after 1995 and before January 1, 2001, by a corporation with a permanent
establishment in the Province with respect to audit, training and documentation
expenses necessary for the corporation to become ISO14000 certified.

(2) In this Section, “Minister” means the Minister of Finance and
Treasury Board of the Province.

(3) A corporation that has made eligible expenditures in a taxa-
tion year may apply to the Minister of Finance, at the time and in the manner pre-
scribed by the Minister of Finance, for a tax credit equal to 25% of the lesser of

(a) the amount of eligible expenditures made in the taxa-
tion year; and

(b) $150,000.

(4) Where the Minister is satisfied that a corporation is entitled to
a tax credit pursuant to this Section, the Minister shall, at the time and in the manner
prescribed by the Minister, issue a tax credit certificate to the corporation.

(5) Where a corporation files with its return of income for a taxa-
tion year a tax credit certificate issued by the Minister of Finance pursuant to sub-
section (4), the corporation may deduct from the tax otherwise payable by the
corporation under this Act the amount of the tax credit indicated on the tax credit
certificate.

(6) The Governor in Council may make regulations

(a) prescribing forms for the purpose of this Section;

(b) governing any matter that may be prescribed pursuant
to this Section;

(c) requiring a corporation to supply information or docu-
ments respecting any matter required in assessing compliance with
this Section;

(d) respecting those expenditures that qualify as eligible
expenditures for the purpose of this Section;

(e) defining any word or expression used but not defined
in this Section;

(f) respecting any matter or thing the Governor in Council
considers necessary or advisable to carry out effectively the intent
and purpose of this Section.  2000, c. 4, s. 61; 2014, c. 34, s. 20.

Subdivision k — Manufacturing and Processing Investment Tax Credit

Manufacturing and processing investment tax credit prior to 2010
75 (1) In this Section,
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“capital cost” to the corporation has the meaning assigned by
paragraphs 127(11.1)(b) and (d) of the Federal Act and, for greater
certainty, for the purpose of this subsection, “government assistance”
as described in paragraphs 127(11.1)(b) and (d) of the Federal Act
does not include the investment tax credit determined under this Sec-
tion;

“investment tax credit” of a corporation at the end of a taxa-
tion year means the amount, if any, by which the total of

(a) an amount equal to

(i) 30% of the total of all amounts each of
which is the capital cost to the corporation of a quali-
fied property acquired by it before January 1, 2001, and

(ii) 15% of the total of all amounts each of
which is the capital cost to the corporation of a quali-
fied property acquired by it after December 31, 2000,
but before January 1, 2003,

determined without reference to subsection 13(7.1) of the
Federal Act,

(b) an amount equal to

(i) where a qualified property is acquired
before January 1, 2001, 30% of the total of all amounts
each of which is the capital cost to the corporation of
the qualified property acquired by it in any of the seven
taxation years immediately preceding or the three taxa-
tion years immediately following the year of acquisi-
tion to no later than the taxation year for the
corporation ending December 31, 2009, and

(ii) where a qualified property is acquired
after December 31, 2000, and before January 1, 2003,
15% of the total of all amounts each of which is the
capital cost to the corporation of the qualified property
acquired by it in any of the seven taxation years
immediately preceding or the three taxation years
immediately following the year of acquisition to no
later than the taxation year for the corporation ending
December 31, 2009,

determined without reference to subsection 13(7.1) of the
Federal Act,

(c) an amount equal to the total of all amounts each
of which is an amount required by subsection (4), (5) or (6) to
be added in computing its investment tax credit at the end of
the year; and

(d) the total of all amounts each of which is an
amount required by subsection (4), (5) or (6) to be added in
computing its investment tax credit at the end of any of the
seven taxation years immediately preceding or the three taxa-
tion years immediately following the year,

exceeds
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(e) the total of all amounts each of which is that
portion of the amount deducted pursuant to subsection (2)
from the tax otherwise payable under this Act by the corpora-
tion for a preceding taxation year that is in respect of property
acquired in the year or in the seven taxation years immedi-
ately preceding or the two taxation years immediately follow-
ing the year;

“manufacturing or processing” has the meaning assigned by
the definition “manufacturing or processing” in subsection 125.1(3)
of the Federal Act and includes qualified activities as defined by Fed-
eral Regulations made for the purpose of subsection 125.1(3) of the
Federal Act;

“qualified property” of a corporation means property acquired
by the corporation after December 31, 1996, and before January 1,
2003, that is qualified property within the meaning assigned by the
definition under subsections 127(9) and (11) of the Federal Act, that
has not been used, or acquired for use or lease, for any purpose what-
ever before it was acquired by the corporation and that is to be

(a) used by the corporation in the Province primar-
ily for the purpose of manufacturing or processing of goods
for sale or lease; or

(b) leased by the corporation to a lessee, other than
a person exempt from tax under section 149 of the Federal
Act, who can reasonably be expected to use the property in the
Province primarily for the purpose of manufacturing or pro-
cessing of goods for sale or lease,

but clause (b) does not apply in respect of property that is machinery
and equipment unless the property is leased by the corporation in the
ordinary course of carrying on a business in the Province and the
principal business of the corporation is manufacturing property that it
sells or leases.

(2) There may be deducted from the tax otherwise payable pursu-
ant to this Act by a corporation for a taxation year an amount not exceeding the
lesser of

(a) the corporation’s investment tax credit at the end of the
year; and

(b) the tax otherwise payable by the corporation pursuant
to this Act for the year.

(3) Notwithstanding anything contained in this Act,

(a) no capital cost may be added to the capital cost of qual-
ified property after May 9, 2006; and

(b) the deduction by a corporation pursuant to subsection (2)
for an investment tax credit expires the taxation year for the corporation
ending in 2009.

(4) Where, in a particular taxation year of a corporation that is a
beneficiary under a trust, an amount would, if the trust were a corporation, be deter-
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mined in respect of the trust under clause (a) or (c) of the definition of “investment
tax credit” in subsection (1) for its taxation year ending in that particular taxation
year, the portion of that amount that may, having regard to all circumstances,
including the terms and conditions of the trust, reasonably be considered to be the
corporation’s share thereof is the amount required to be added in computing the
investment tax credit of the corporation at the end of that particular taxation year.

(5) Where, in a particular taxation year of a corporation that is a
member of a partnership, an amount would, if the partnership were a corporation, be
determined in respect of the partnership under clause (a) or (c) of the definition of
“investment tax credit” in subsection (1) for its taxation year ending in that particu-
lar taxation year, the portion of that amount that may reasonably be considered to be
the corporation’s share thereof is the amount required to be added in computing the
investment tax credit of the corporation at the end of that particular taxation year.

(6) Where, in a particular taxation year of a corporation that is a
member of a limited partnership, an amount would, if the limited partnership were a
corporation, be determined in respect of the limited partnership under clause (a) or
(c) of the definition of “investment tax credit” in subsection (1) for its taxation year
ending in that particular taxation year, the portion of that amount that may reasona-
bly be considered to be the corporation’s share thereof, determined with reference to
subsection 127(8.1) of the Federal Act, is the amount required to be added in com-
puting the investment tax credit of the corporation at the end of that particular taxa-
tion year.

(7) Where, after December 31, 1996, there has been an amalga-
mation within the meaning of subsection 87(1) of the Federal Act and one or more
of the predecessor corporations had an investment tax credit for any taxation year
any portion of which was not deducted by the predecessor corporation in computing
its tax otherwise payable under this Act for any taxation year, for the purpose of
computing the new corporation’s investment tax credit at the end of any taxation
year, the new corporation is deemed to be the same corporation as, and a continua-
tion of, each such predecessor corporation.

(8) Where, after December 31, 1996, there has been a winding-up
to which subsection 88(1) of the Federal Act applies and the subsidiary had an
investment tax credit for any taxation year any portion of which was not deducted
by the subsidiary in computing its tax otherwise payable under this Act for any tax-
ation year, and with reference to paragraph 88(1)(e.3) of the Federal Act, for the
purpose of computing the parent’s investment tax credit at the end of any particular
taxation year ending after the subsidiary was wound up, the parent is deemed to be
the same corporation as, and a continuation of, the subsidiary.

(9) Subsections 127(9.1) and (9.2) and paragraph (m) of the defi-
nition of “investment tax credit” of subsection 127(9) of the Federal Act apply for
the purpose of this Section.

(10) The corporation may renounce the investment tax credit in
respect of qualified property acquired during the year in whole or in part on or
before the time on or before which the corporation is required to file its return of
income for the year pursuant to section 150 of the Federal Act and, where the corpo-
ration so renounces entitlement to that portion of the credit, the corporation is
deemed for all purposes never to have received, to have been entitled to receive or
to have had a reasonable expectation of receiving the credit or that part of the credit. 
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(11) The Governor in Council may make regulations respecting

(a) the capital costs of a qualified property primarily
incurred on or before December 31, 2000, that may be deducted pur-
suant to this Section;

(b) the deduction of capital costs of a qualified property
with respect to a project initiated before January 1, 2003, and com-
pleted after that date.  2000, c. 4, s. 61; 2001, c. 3, s. 14; 2006, c. 2, s. 26.

Subdivision l — Capital Investment Tax Credit

Capital investment tax credit
76 (1) In this Section,

“approved project” means a project, as defined by the regula-
tions, that satisfies the conditions prescribed by the regulations;

“eligible corporation” means a corporation, as defined by the
regulations, that satisfies the conditions prescribed by the regulations;

“government assistance” means government assistance, as
defined in subsection 127(9) of the Federal Act, other than a tax
credit that may be deducted or claimed pursuant to this Section;

“qualified property”, in respect of an eligible corporation,
means property acquired by the eligible corporation after December
31, 2014, and before January 1, 2030, to be used in the Province, that

(a) is qualified property as defined in subsection
127(9) of the Federal Act; or

(b) meets the criteria, set out in the regulations
made under this Act, to be qualified property.

(2) Where, in respect of a taxation year, a corporation has been
issued a tax-credit certificate pursuant to subsection (6), the corporation may deduct
from tax otherwise payable in the taxation year the amount specified in the tax-
credit certificate.

(3) The amount by which the tax credit referred to in subsection (2)
exceeds the corporation’s tax payable for the taxation year calculated without refer-
ence to this Section may be applied by the Minister to

(a) any tax, interest or penalty owing by the corporation
for that or any prior taxation year pursuant to this Act, the income
statute of any agreeing province or the Federal Act;

(b) any contribution, penalty or interest owing by the cor-
poration for that or any prior taxation year as a result of payments
required from the corporation pursuant to the Canada Pension Plan;

(c) any premium, interest or penalty owing by the corpora-
tion for that or any prior taxation year pursuant to the Employment
Insurance Act (Canada),

and the part of the amount not so applied must be paid to the corporation.
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(4) A corporation that has claimed and is eligible for a tax credit
under this Section for a taxation year is deemed to have paid, at the time referred to
in paragraph 157(1)(b) of the Federal Act, as that paragraph relates to that taxation
year, the amount of the credit on account of its tax payable under this Act.

(5) To be eligible to deduct or claim an amount pursuant to this
Section for a taxation year, a corporation shall apply, in the manner prescribed by
the regulations, to the Minister of Finance and Treasury Board of the Province, or a
person designated by the Minister of Finance and Treasury Board of the Province,
to be issued a tax-credit certificate pursuant to subsection (6).

(6) Where the Minister of Finance and Treasury Board of the
Province, or the person designated by the Minister of Finance and Treasury Board
of the Province, is satisfied that

(a) the corporation that has applied for a tax-credit certifi-
cate pursuant to subsection (5) is an eligible corporation for the taxa-
tion year in respect of which the application was made;

(b) each project in respect of which the application was
made pursuant to subsection (5) is an approved project; and

(c) the corporation satisfies any other requirements that
may be prescribed by the regulations,

a tax-credit certificate must be issued to the corporation for the taxation year, speci-
fying in respect of each approved project the amount, calculated in accordance with
subsections (7) and (8), of the corporation’s tax credit pursuant to this Section.

(7) The amount of a corporation’s tax credit, which must be spec-
ified in a tax-credit certificate issued pursuant to subsection (6), is equal to 15% of
the aggregate of all amounts each of which is the amount by which the capital cost
of qualified property acquired by the corporation before October 1, 2022, in the tax-
ation year, in respect of an approved project exceeds the aggregate of all amounts
each of which is an amount of government assistance that may reasonably be con-
sidered to relate directly to the acquisition of the qualified property.

(8) The amount of a corporation’s tax credit, which must be spec-
ified in a tax-credit certificate issued pursuant to subsection (6), is equal to 25% of
the aggregate of all amounts each of which is the amount by which the capital cost
of qualified property acquired by the corporation on or after October 1, 2022, in the
taxation year, in respect of an approved project exceeds the aggregate of all amounts
each of which is an amount of government assistance that may reasonably be con-
sidered to relate directly to the acquisition of the qualified property.

(9) Notwithstanding subsections (7) and (8), the aggregate
amount of tax credits that may be claimed by a corporation in respect of an
approved project may not exceed the amount, if any, prescribed by the Minister of
Finance and Treasury Board of the Province.

(10) A corporation is not entitled to deduct or claim an amount
pursuant to this Section for a taxation year unless the tax-credit certificate issued
under subsection (6) is

(a) filed with the corporation’s return for the taxation year;
or
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(b) where the return is filed electronically, held by the cor-
poration and filed with the Minister upon request.

(11) The Minister of Finance and Treasury Board of the Province
may revoke a tax-credit certificate issued pursuant to subsection (6) if the project in
respect of which the certificate was issued ceases to be an approved project or any
information provided by the corporation to obtain the certificate is false or mislead-
ing or fails to disclose a material fact.

(12) A certificate revoked pursuant to subsection (11) is void ab
initio.

(13) Where the Minister of Finance and Treasury Board of the
Province determines that any amount paid or applied pursuant to this Section did
not qualify as a tax credit of the corporation to which it was paid or for the benefit of
which it was applied, that amount is recoverable from the corporation and is a debt
due by the corporation to the Crown in right of the Province.

(14) The Governor in Council may make regulations

(a) governing any matter that may be prescribed pursuant
to this Section;

(b) requiring a corporation to supply information or docu-
ments respecting any matter required in assessing eligibility and
compliance with this Section;

(c) prescribing criteria for determining when property is
considered qualified property pursuant to clause (b) of the definition
of “qualified property” in subsection (1);

(d) prescribing the criteria for determining whether quali-
fied property is acquired in respect of an approved project;

(e) defining any word or expression used but not defined
in this Section;

(f) respecting any matter or thing the Governor in Council
considers necessary or advisable to effectively carry out the intent
and purpose of this Section.

(15) The Minister of Finance and Treasury Board of the Province
may make regulations prescribing the aggregate amount of tax credits that may be
claimed in respect of an approved project and respecting the manner in which the
prescribed amount will apply.

(16) A regulation made pursuant to this Section may be made
retroactive to a date not earlier than January 1, 2015.  2014, c. 33, s. 14; 2016, c. 2, s. 5;
2022, c. 35, s. 3; 2023, c. 12, s. 3.

DIVISION D — DEDUCTIONS AVAILABLE TO ALL TAXPAYERS

POLITICAL CONTRIBUTIONS

Political contributions
77 (1) In this Section,
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“candidate” means a person who has been officially nominated
as a candidate pursuant to the Elections Act;

“registered party” means a registered party within the meaning
of the Elections Act.

(2) In respect of the aggregate amount of contributions, other than
contributions exempted by the definition of “contributions” in Section 195 of the
Elections Act, made by a taxpayer to candidates and registered parties during the
taxation year, that taxpayer may deduct from the amount of tax that that taxpayer
would otherwise be required to pay under this Act an amount equal to the lesser of

(a) for the 2006 and previous taxation years,

(i) 75% of the aggregate amount contributed where
the aggregate amount contributed does not exceed $100,

(ii) $75 plus 50% of the amount by which the aggre-
gate amount contributed exceeds $100 but does not exceed
$550, or

(iii) the lesser of

(A) $300 plus 33-1/3% of the amount by
which the aggregate amount contributed exceeds $550,
and

(B) $500,

or the amount of the tax payable, whichever is the lesser; and

(b) for the 2007 and subsequent taxation years,

(i) 75% of the aggregate amount contributed, to a
maximum of $750, or

(ii) the amount of the tax payable,

whichever is the lesser.

(3) Payment of each amount that is included in the aggregate
amount of contributions in respect of which a deduction is claimed under subsec-
tion (2) must be proved by filing with the Minister receipts containing prescribed
information, signed by the official agent of the registered party or the official agent
of the candidate, as the case may be.  2000, c. 4, s. 61; 2007, c. 1, s. 9; 2012, c. 5, s. 369.

FOOD BANK TAX CREDIT FOR FARMERS

Food bank tax credit for farmers
78 (1) In this Section,

“agricultural product” has the meaning prescribed by the regu-
lations;

“eligible food bank” means a person or entity that

(a) distributes food in the Province without charge
for the relief of poverty as part of its mandate;

(b) is registered as a charity under the Federal Act;
and
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(c) satisfies any other conditions prescribed by the
regulations;

 “eligible person” means

(a) an individual who carries on the business of
farming in the Province or the individual’s spouse or common-
law partner; or

(b) a corporation that carries on the business of
farming in the Province.

(2) A donation is a qualifying donation for a taxation year if

(a) it is a donation of one or more agricultural products
produced in the Province by an eligible person; and

(b) it is donated by an eligible person to an eligible food
bank.

(3) An eligible person, who is an individual and who was resident
in the Province on the last day of a taxation year ending after December 31, 2015,
may deduct from the amount of tax otherwise payable for the year a food bank
donation tax credit not exceeding the amount determined by the formula

A × B

where

A is the sum of the fair market value of each qualifying donation, the
fair market value of which was used in calculating the amount deducted by
the individual under Section 21 in computing the amount of the individual’s
tax payable for the year under this Part; and

B is 25%.

(4) An eligible person that is a corporation may deduct from the
amount of tax otherwise payable for a taxation year ending after December 31,
2015, a food bank donation tax credit not exceeding the amount determined by the
formula

A × B

where

A is that part of the person’s qualifying donations for the year that was
deducted by the person under subsection 110.1(1) of the Federal Act in com-
puting the person’s taxable income for the year; and

B is 25%.

(5) A trust is not entitled to a tax credit under this Section.

(6) The Governor in Council may make regulations

(a) governing any matter that may be prescribed pursuant
to this Section;

(b) defining any word or expression used but not defined
in this Section;
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(c) respecting any matter or thing the Governor in Council
considers necessary or advisable to carry out effectively the intent
and purpose of this Section.  2016, c. 2, s. 6.

DIVISION E — RETURNS, ASSESSMENTS, PAYMENT AND APPEALS

Returns, estimate of tax and assessment
79 Subsection 70(7), except the portion thereof that is after paragraph (a)

thereof, sections 150, 150.1 and 151 and subsections 152(1) to (3.1) and (4) to (9),
153(1) to (3) and 156.1(4) of the Federal Act apply for the purpose of this Act.  2000,
c. 4, s. 61.

Reassessment while collection agreement in effect
80 While a collection agreement is in effect, notwithstanding that the

normal reassessment period for a taxpayer in respect of a taxation year has elapsed,
where the tax payable under Part I of the Federal Act by the taxpayer for the year is
reassessed, the Minister shall reassess, make additional assessments or assess tax,
interest or penalties as the circumstances require.  2000, c. 4, s. 61.

Payment of tax by farmers and fish harvesters and by other individuals
81 (1) Sections 155 and 156 of the Federal Act apply for the purpose

of this Act.

(2) Where, because of subsection 156.1(2) or (3) of the Federal
Act, no instalment is required to be made under section 155 or 156 of the Federal
Act by an individual for a particular taxation year, the requirements for payment of
instalments under subsection (1) do not apply to the individual for that year.  2000,
c. 4, ss. 61, 62.

Payment of tax by corporation
82 (1) Subsections 157(1), (2), (2.1) and (4) of the Federal Act apply

for the purpose of this Act.

(2) Where a collection agreement is in effect, a corporation that
pays amounts in respect of a taxation year computed pursuant to subparagraph
157(1)(a)(i), (ii) or (iii) of the Federal Act and that is required to make payments
pursuant to subsection 157(1) of the Federal Act, as it applies for the purpose of this
Act, shall pay amounts in respect of the year computed pursuant to the same subpar-
agraph as it applies for the purpose of this Act.  2000, c. 4, s. 61.

Application of Federal Act provisions
83 Subsection 70(2), paragraphs 104(23)(d) and (e), sections 158 to 160,

subsections 160.1(1), (3) and (4), sections 160.2 and 160.3 and subsections 161(1)
to (7), (9) and (11) of the Federal Act apply for the purpose of this Act.  2000, c. 4,
s. 61.

Refund
84 In applying subsection 160.1(1) of the Federal Act for the purpose of

this Act, “refund” includes a refund that arises by reason of the provision of this Act
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(a) that allows a taxpayer to deduct an amount from the tax paya-
ble pursuant to this Act; or

(b) that deems an amount to have been paid by a taxpayer as or on
account of the tax payable pursuant to this Act by the taxpayer.  2000, c. 4, s. 61.

Where collection agreement
85 (1) Where an individual is deemed under subsection 161(4) of the

Federal Act to be liable, in respect of tax payable under Part I of the Federal Act for
a taxation year, to pay a part or instalment computed by reference to an amount
described in paragraph 161(4)(a), (b) or (c) of the Federal Act, notwithstanding sub-
section 161(4) of the Federal Act, as it applies for the purpose of this Act, the indi-
vidual is deemed for the purpose of subsection 161(2) of the Federal Act, as it
applies for the purpose of this Act, to be liable to pay, in respect of tax payable
under this Act for the year, a part or instalment computed by reference to the same
paragraph, as it applies for the purpose of this Act.

(2) Where an individual is deemed under subsection 161(4.01) of
the Federal Act to be liable, in respect of tax payable under Part I of the Federal Act
for a taxation year, to pay a part or instalment computed by reference to an amount
described in paragraph 161(4.01)(a), (b), (c) or (d) of the Federal Act, notwithstand-
ing subsection 161(4.01) of the Federal Act, as it applies for the purpose of this Act,
the individual is deemed for the purpose of subsection 161(2) of the Federal Act, as
it applies for the purpose of this Act, to be liable to pay, in respect of tax payable
under this Act for the year, a part or instalment computed by reference to the same
paragraph, as it applies for the purpose of this Act.  2000, c. 4, s. 61.

Penalties
86 Subsections 162(1) to (3), (5), (7) and (11) and section 235 of the

Federal Act apply for the purpose of this Act.  2000, c. 4, s. 61.

Failure to report, false statements and omissions
87 Subsection 163(1), subsection 163(2) as it would apply without the

references to subsection 120(2) of the Federal Act therein, and subsections 163(2.1),
(3) and (4) of the Federal Act apply for the purpose of this Act.  2000, c. 4, s. 61.

Penalty for late or deficient instalments
88 Section 163.1 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.

Refunds
89 (1) Subsections 164(1) to (1.31), (1.5), (2) and (3) to (7) of the

Federal Act apply for the purpose of this Act.

(2) Where a collection agreement is in effect and by reason of a
decision referred to in subsection 164(4.1) of the Federal Act a repayment of tax,
interest or penalties pursuant to that Act for a taxation year is made to a taxpayer or
any security accepted pursuant to that Act for such tax, interest or penalties is sur-
rendered to the taxpayer, subsection 164(4.1) of the Federal Act, as it applies for the
purpose of this Act, applies to any overpayment of tax, interest or penalties pursuant
to this Act for the year that arises by reason of the decision.  2000, c. 4, s. 61.

3839



c. I-3 income tax 99

Objections
90 Sections 165, 166.1 and 166.2 of the Federal Act apply for the pur-

pose of this Act.  2000, c. 4, s. 61.

DIVISION F — APPEALS TO SUPREME COURT OF NOVA SCOTIA

Appeals
91 (1) Section 169 of the Federal Act applies for the purpose of this

Act.

(2) An appeal from an assessment under this Act may be taken in
respect of any question relating

(a) in the case of an individual, to the determination of

(i) the individual’s residence for the purpose of
this Act,

(ii) the individual’s income earned in the taxation
year in the Province, as defined in Section 7, and the individ-
ual’s income for the year, as defined in Section 7,

(iii) the amount of tax payable for a taxation year to
the extent that tax payable is based on the tax payable under
the Federal Act for that year, as defined in Section 7, and the
amount of tax payable for a taxation year to the extent that tax
payable is based on the individual’s taxable income under the
Federal Act for that year, or

(iv) any credit against, or deduction from, tax paya-
ble by the individual under this Act as provided for in this
Act; and

(b) in the case of a corporation, to the determination of

(i) its taxable income earned in the year in the
Province, as defined in subsection 64(3), or

(ii) the amount of tax payable for a taxation year
based on the taxable income of the corporation for that year,

but no appeal from an assessment lies in respect of the computation of the tax paya-
ble under the Federal Act, as defined in Section 7, of the taxable income of an indi-
vidual or of the taxable income of a corporation.

(3) An appeal to the Court is instituted by serving upon the Minis-
ter of Finance a notice of appeal in duplicate in prescribed form and by filing a copy
thereof with the registrar of the Court or the local registrar of the Court for the
county or district in which the taxpayer resides.

(4) A notice of appeal must be served upon the Minister of
Finance by being sent by registered mail addressed to the deputy head.

(5) The taxpayer appealing shall set out in the notice of appeal a
statement of the allegations of fact, the statutory provisions and the reasons that the
taxpayer intends to submit in support of the taxpayer’s appeal.
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(6) The taxpayer appealing shall pay to the registrar of the Court a
fee of $15 upon the filing of the copy of the notice of appeal with the registrar.  2000,
c. 4, s. 61.

Reply of Minister
92 (1) The Minister of Finance shall, within 60 days from the day the

notice of appeal is received, or within such further time as the Court or a judge
thereof may either before or after the expiration of that time allow, serve on the
appellant and file in the Court a reply to the notice of appeal admitting or denying
the facts alleged and containing a statement of such further allegations of fact and of
such statutory provisions and reasons as the Minister of Finance intends to rely on.

(2) The Court or a judge thereof may, in the Court’s or the judge’s
discretion, strike out a notice of appeal or any part thereof for failure to comply with
subsection 91(5) and may permit an amendment to be made to a notice of appeal or
a new notice of appeal to be substituted for the one struck out.

(3) The Court or a judge thereof may, in the Court’s or the judge’s
discretion,

(a) strike out any part of a reply for failure to comply with
this Section or permit the amendment of a reply; and

(b) strike out a reply for failure to comply with this Sec-
tion and order a new reply to be filed within a time to be fixed by the
order.

(4) Where a notice of appeal is struck out for failure to comply
with subsection 91(5) and a new notice of appeal is not filed as and when permitted
by the Court or a judge thereof, the Court or judge may, in the Court’s or the judge’s
discretion, dispose of the appeal by dismissing it.

(5) Where a reply is not filed as required by this Section or is
struck out under this Section and a new reply is not filed as ordered by the Court or
a judge thereof within the time ordered, the Court may dispose of the appeal ex
parte or after a hearing on the basis that the allegations of fact contained in the
notice of appeal are true.  2000, c. 4, s. 61.

Appeal deemed action in Court
93 (1) Upon the filing of the material referred to in Sections 91 and

92, the matter is deemed to be an action in the Court and, unless the Court otherwise
orders, ready for hearing.

(2) Any fact or statutory provision not set out in the notice of
appeal or reply may be pleaded or referred to in such manner and upon such terms
as the Court may direct.  2000, c. 4, s. 61.

Irregularities, extension of time and disposal of appeal
94 Sections 166, 167, 171, 179 and 179.1 of the Federal Act apply for

the purpose of this Act.  2000, c. 4, s. 61.

3841



c. I-3 income tax 101

Practice and procedure
95 Except as provided in regulations prescribed by the Governor in

Council, the practice and procedure of the Court apply to every matter deemed to be
an action under Section 93 and every judgment and order given or made in every
such action may be enforced in the same manner and by the like process as a judg-
ment or order given or made in an action commenced in the Court.  2000, c. 4, s. 61.

PART III — FINANCIAL INSTITUTIONS CAPITAL TAX

Interpretation of Part
96 (1) In this Part,

“authorized foreign bank” means an authorized foreign bank
as defined in section 2 of the Bank Act (Canada);

“Canadian banking business” means a business carried on by
an authorized foreign bank through a permanent establishment in
Canada;

“capital”, in the case of a financial institution other than an
authorized foreign bank, means its capital for a taxation year that is
the amount, if any, by which the total at the end of the year of

(a) the amount of its long-term debt;

(b) the amount of its capital stock or, in the case of
an institution incorporated without share capital, the amount
of its members’ contributions;

(c) retained earnings, contributed surplus and other
surpluses; and

(d) the amount of its reserves for the year except to
the extent that the reserves were deducted in computing its
income under Part I of the Federal Act for the year,

exceeds the total at the end of the year of

(e) the amount of any deficit deducted in comput-
ing its shareholders’ equity, including for this purpose, the
amount of any provision for the redemption of preferred
shares; and

(f) the amount of its deferred tax debit balance;

“capital deduction” means the amount, if any, determined
under the regulations;

“financial institution” means

(a) a corporation that is a bank to which the Bank
Act (Canada) applies;

(b) a trust company within the meaning of the Trust
and Loan Companies Act; or

(c) a loan company within the meaning of the Trust
and Loan Companies Act;

“guidelines” means the risk-weighting guidelines issued by
the superintendent;
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“long-term debt” means a financial institution’s subordinated
indebtedness evidenced by obligations issued for a term of not less
than five years;

“reserves” means reserves as defined in section 190 of the
Federal Act;

“subordinated indebtedness” means subordinated indebted-
ness as defined in the Bank Act (Canada) with those changes that the
circumstances may require;

“superintendent” means the federal Superintendent of Finan-
cial Institutions;

“taxable capital” means the amount, if any, by which the capi-
tal of a financial institution for the year exceeds its capital deduction;

“taxable capital employed in the Province for the year” means
the amount equal to the financial institution’s taxable capital multi-
plied by the ratio for allocating taxable income earned in the year in
the Province as determined under Part IV of the Federal Regulations.

(2) Notwithstanding the definition of “capital” in subsection (1),
in the case of an authorized foreign bank, “capital” means the total of

(a) 10% of the total of all amounts, each of which is the
risk-weighted amount at the end of the year of an on-balance sheet
asset or an off-balance sheet exposure of the bank in respect of its
Canadian banking business that the bank would be required to report
under the guidelines if those guidelines applied and required a report
at that time; and

(b) the total of all amounts, each of which is an amount at
the end of the year in respect of the bank’s Canadian banking busi-
ness that

(i) were the bank a bank listed in Schedule II to the
Bank Act (Canada), would be required under the risk-based
capital adequacy guidelines issued by the superintendent and
applicable at that time to be deducted from the bank’s capital
in determining the amount of capital available to satisfy the
superintendent’s requirement that capital equal a particular
proportion of risk-weighted assets and exposures, and

(ii) is not an amount in respect of a loss protection
facility required to be deducted from capital under the super-
intendent’s guidelines respecting asset securitization applica-
ble at that time.

(3) Subsection 190(2) and sections 190.2 and 190.21 of the
Federal Act apply to this Part with those modifications that the circumstances may
require.  2021, c. 6, s. 28.

Application of Part
97 This Part applies to every taxation year beginning after October 26,

2021.  2021, c. 6, s. 28.
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Liability to pay tax
98 (1) Every financial institution with a permanent establishment in

the Province at any time during a taxation year shall pay a tax under this Part for the
taxation year equal to 4% of its taxable capital employed in the Province for the
year.

(2) The amount of tax payable under this Part may not be reduced
by a tax credit provided under this Act.  2021, c. 6, s. 28.

Regulations
99 The Governor in Council may make regulations

(a) respecting the amount of the capital deduction that may be
claimed by a financial institution;

(b) respecting the allocation of a corporation’s capital deduction
among financial institutions related to it;

(c) respecting any matter or thing to be prescribed pursuant to this
Part;

(d) defining any word or expression used but not defined in this
Part;

(e) respecting any matter or thing that the Governor in Council
considers necessary or advisable to carry out effectively the intent and pur-
pose of this Part.  2021, c. 6, s. 28.

Partial year
100 Where a taxation year of a corporation is less than 51 weeks, the tax

payable determined under Section 98 for the year in respect of the corporation is
reduced to that proportion of that amount that the number of days in the taxation
year is of 365.  2021, c. 6, s. 28.

PART IV — ADMINISTRATION AND ENFORCEMENT

ADMINISTRATION

Application of Federal Act administration provisions
101 Sections 220, 221.1, 224, 225.1 and 225.2 of the Federal Act apply

for the purpose of this Act.  2000, c. 4, s. 61.

Regulations
102 (1) The Governor in Council may make regulations

(a) prescribing anything that, by this Act, is to be pre-
scribed or is to be determined or regulated by regulation;

(b) establishing a refund of tax for individuals in pre-
scribed skilled occupations;

(c) prescribing the eligibility criteria and payment
amounts for the refund established under clause (b);
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(d) defining the Nova Scotia Child Benefit Program, the
Nova Scotia Affordable Living Tax Credit and the Nova Scotia
Poverty Reduction Credit;

(e) prescribing the eligibility criteria and payment amounts
for the Nova Scotia Child Benefit Program, the Nova Scotia Afforda-
ble Living Tax Credit and the Nova Scotia Poverty Reduction Credit;

(f) prescribing anything necessary or advisable to enable
the Crown in right of Canada to administer, on behalf of the Crown in
right of the Province, the Nova Scotia Child Benefit Program, the
Nova Scotia Affordable Living Tax Credit and the Nova Scotia
Poverty Reduction Credit;

(g) providing in any case of doubt the circumstances in
which, and the extent to which, the Federal Regulations apply;

(h) generally to carry out the purpose and the provisions of
this Act.

(2) Except to the extent that they are inconsistent with any regula-
tions made under subsection (1) or are expressed by any regulation made under sub-
section (1) to be inapplicable, the Federal Regulations made under subsection 221(1)
of the Federal Act apply with necessary changes for the purposes of this Act with
respect to all matters enumerated in that subsection.

(3) No regulation made under this Act or under the Federal Act if
it is applicable with necessary changes has effect for the purpose of this Act until it
has been published in the Royal Gazette or the Canada Gazette, as the case may be,
but, when so published, a regulation is, where it so provides, effective with refer-
ence to a period before it was published.

(4) A regulation made pursuant to clause (1)(b) or (c) may be
made retroactive to a day not earlier than January 1, 2022.

(5) Regulations made under this Act are regulations within the
meaning of the Regulations Act.  2000, c. 4, s. 61; 2010, c. 3, s. 8; 2022, c. 4, s. 4.

Anti-avoidance rules
103 (1) In this Section,

“avoidance transaction” means a transaction

(a) that, but for this Section, would result, directly
or indirectly, in a tax benefit; or

(b) that is part of a series of transactions, which
series, but for this Section, would result, directly or indirectly,
in a tax benefit,

but does not include a transaction that may reasonably be considered

(c) to have been undertaken or arranged primarily
for bona fide purposes; or

(d) to be a transaction that would not result,
directly or indirectly, in a misuse of the provisions of this Act
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or an abuse having regard to the provisions of this Act, other
than this Section, read as a whole;

“bona fide purposes” does not include transactions undertaken
or arranged primarily for one or more of the following:

(a) to obtain a tax benefit;

(b) to reduce, avoid or defer a tax, or another
amount payable as or in respect of tax, under any other federal
or provincial Act;

(c) to increase a refund of tax, or of another amount
in respect of tax, under any other federal or provincial Act;

“tax benefit” means

(a) a reduction, avoidance or deferral of tax, or of
another amount, payable under this Act;

(b) an increase in a refund of tax, or of another
amount, under this Act;

“tax consequences” to a person means

(a) the amount of the person’s

(i) income for the year, within the meaning
of Section 7,

(ii) loss,

(iii) taxable income,

(iv) taxable income earned in Canada,

(v) income earned in the taxation year in the
Province, within the meaning of Section 7,

(vi) income earned in the taxation year out-
side the Province, within the meaning of Section 7, or

(vii) taxable income earned in the year in the
Province, within the meaning of Section 64; or

(b) any amount, other than an amount referred to in
clause (a), that is payable or refundable to the person under
this Act or that is relevant for the purpose of determining any
other amount referred to in this Section;

“transaction” includes an arrangement or event.

(2) Where a transaction is an avoidance transaction, the tax con-
sequences to a person must be determined in a manner that is reasonable in the cir-
cumstances in order to deny a tax benefit that, but for this Section, would result,
directly or indirectly, from that transaction or from a series of transactions that
includes that transaction.

(3) Without limiting subsection (2),

(a) any amount deducted in computing an amount referred
to in the definition of “tax consequences” in subsection (1) may be
allowed or disallowed in whole or in part;
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(b) any deduction referred to in clause (a) or any other
amount used in determining an amount payable or refundable under
this Act may be allocated to any person;

(c) the nature of any payment or other amount may be
recharacterized; and

(d) the tax effects that would otherwise result from the
application of other provisions of this Act may be ignored,

in determining the tax consequences to a person in a manner that is reasonable in the
circumstances in order to deny a tax benefit that would, but for this Section, result,
directly or indirectly, from an avoidance transaction.

(4) Where a notice of assessment, reassessment or additional
assessment reflecting the application of subsection (2) to a transaction has been sent
to a person, or a notice of determination has been sent to the person, any other per-
son is entitled, within 180 days after the date of the mailing of that notice, to request
in writing that the Minister make an assessment, reassessment or additional assess-
ment applying subsection (2) or otherwise make a determination respecting returns
of income, assessments of tax, withholdings of tax or reassessments of tax.

(5) On receipt of a request by a person under subsection (4), the
Minister shall consider the request and make an assessment, reassessment, addi-
tional assessment or a determination with respect to the person, notwithstanding the
expiry of any time limits, except that an assessment, reassessment, additional
assessment or a determination may be made under this subsection only to the extent
that it may be reasonably regarded as relating to a transaction referred to in subsec-
tion (4).

(6) The tax consequences to any person, after the application of
this Section, may only be determined through a notice of assessment, reassessment
or additional assessment or determination under Section 79 or 80.  2005, c. 6, s. 25.

Restriction on issuance of tax-credit certificate
104 The Minister of Finance and Treasury Board of the Province may not

issue a tax-credit certificate to a taxpayer pursuant to this Act if, in the opinion of
the Minister of Finance and Treasury Board of the Province,

(a) any information provided by the taxpayer to obtain the certifi-
cate is false, misleading or fails to disclose a material fact; or

(b) the taxpayer has not complied with any provision of this Act
or the regulations or the spirit and intent of this Act or the regulations.  2016,
c. 2, s. 7.

ENFORCEMENT

Application of Federal Act collection provisions
105 Section 222 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.
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Application of certain Federal Act provisions
106 (1) Subsection 223(1), except paragraphs (b), (b.1), (c) and (d)

thereof, and subsections 223(2) to (4) of the Federal Act apply for the purpose of
this Act.

(2) Where a collection agreement is in effect, subsection (1) does
not apply, but the Minister may proceed pursuant to section 223 of the Federal Act
for the purpose of collecting any amount payable pursuant to this Act by a taxpayer.
2000, c. 4, s. 61.

Warrant to recover amount payable
107 The Minister of Finance may issue a warrant directed to the sheriff of

any county or district in which any property of the taxpayer is located or situate, for
the amount of the tax, interest and penalty, or any of them, owing by the taxpayer,
together with interest thereon from the date of the issue of the warrant and the costs,
expenses and poundage of the sheriff, and such warrant has the same force and
effect as an execution order issued out of the Court.  2000, c. 4, s. 61.

Acquisition of debtor’s property
108 Section 224.2 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.

Payment of money seized from tax debtor
109 Section 224.3 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.

Seizure of chattels
110 Section 225 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.

Taxpayer leaving Canada
111 Section 226 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.

Withholding taxes
112 (1) Subsections 227(1) to (5.2), (8), (8.2) to (9), (9.2) and (9.4) to

(13) of the Federal Act apply for the purpose of this Act.

(2) The Minister may assess

(a) any person for any amount that has been deducted or
withheld by that person pursuant to this Act or a regulation or pursu-
ant to a provision of the Federal Act or of the Federal Regulations
that applies for the purpose of this Act; and

(b) any person for any amount payable by that person pur-
suant to subsection 224(4) or (4.1) or section 227.1 or 235 of the Fed-
eral Act, as they apply for the purpose of this Act, or Section 116,

and, where the Minister sends a notice of assessment to that person, Sections 79 and
83 to 95 are applicable with such modifications as the circumstances require.

3848



108 income tax c. I-3

(3) Notwithstanding any other provision of this Act or any other
enactment, the penalty for failure to remit an amount required to be remitted by a
person on or before the day prescribed in the Federal Regulations made for the pur-
pose of subsection 153(1) of the Federal Act, as both those regulations and that sub-
section apply for the purpose of this Act, applies only to the amount by which the
total of all amounts so required to be remitted on or before that day exceeds $500
unless the person required to remit the amount has, knowingly or under circum-
stances that amount to gross negligence, delayed in remitting the amount or has,
knowingly or under circumstances that amount to gross negligence, remitted an
amount less than the amount required to be remitted.  2000, c. 4, s. 61.

Liability of directors for failure to deduct
113 Section 227.1 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.

Application of general provisions
114 Section 230 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.

Application of certain Federal Act provisions
115 (1) Sections 231 to 231.5 of the Federal Act apply for the purpose

of this Act.

(2) Sections 232, 233 and 236 of the Federal Act apply for the
purpose of this Act.  2000, c. 4, s. 61.

Violation of regulations under Federal Act
116 (1) Every person who fails to comply with a regulation made

under paragraph 221(1)(d) or (e) of the Federal Act as it applies by virtue of subsec-
tion 102(2) is liable in respect of each failure to so comply to a penalty of $10 a day
for each day of default but not exceeding in all $2,500.

(2) Every person who fails to comply with a regulation made
under Section 102 or incorporated by reference by virtue of subsection 104(2) is lia-
ble to a penalty of $10 a day for each day of default but not exceeding in all $2,500.
2000, c. 4, s. 61.

OFFENCES

Failure to file
117 (1) Every person who fails to file a return as and when required

by or pursuant to this Act or a regulation, or by or pursuant to a provision of the
Federal Act or of the Federal Regulations as the provision applies for the purpose of
this Act, or who fails to comply with any of subsections 153(1), 227(5) and 230(3),
(4) and (6) and sections 231 to 231.5 and 232 of the Federal Act, as it applies for the
purpose of this Act, or with an order made pursuant to subsection (2), is guilty of an
offence and, in addition to any penalty otherwise provided, is liable on summary
conviction to

(a) a fine of not less than $1,000 and not more than
$25,000; or
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(b) both the fine referred to in clause (a) and imprisonment
for a term not exceeding 12 months.

(2) Subsection 238(2) of the Federal Act applies for the purpose
of this Act.

(3) Where a person is convicted pursuant to this Section for fail-
ure to comply with this Act or a regulation or a provision of the Federal Act or of
the Federal Regulations that applies, for the purpose of this Act, that person is not
liable to a penalty pursuant to subsection 227(8), (8.5), (9) or (9.5) of the Federal
Act, as those subsections apply for the purpose of this Act, or pursuant to Section 86
or 116 for the same failure unless that person was assessed for that penalty or that
penalty was demanded from that person before the information or complaint giving
rise to the conviction was laid or made.  2000, c. 4, s. 61.

Offences
118 Subsections 239(1) and (1.1) of the Federal Act apply for the purpose

of this Act.  2000, c. 4, s. 61.

Where collection agreement
119 Where a collection agreement is entered into and proceedings under

section 238 or 239 of the Federal Act are taken against any person, the Minister may
take or refrain from any action against such person contemplated by Section 117 or
118, as the case may be.  2000, c. 4, s. 61.

Revealing confidential information
120 (1) Every person who, while employed in the administration of

this Act, knowingly

(a) communicates or knowingly allows to be communi-
cated to any person not legally entitled thereto any information
obtained by or on behalf of the Minister for the purpose of this Act;

(b) allows any person not legally entitled thereto to inspect
or to have access to any book, record, writing, return or other docu-
ment obtained by or on behalf of the Minister for the purpose of this
Act; or

(c) uses, other than in the course of that person’s duties in
connection with the administration or enforcement of this Act, any
information obtained by or on behalf of the Minister for the purpose
of this Act,

is guilty of an offence and liable on summary conviction to a fine not exceeding
$5,000 or to imprisonment for a term not exceeding 12 months or to both a fine and
imprisonment.

(2) Subsection (1) does not apply to the communication of infor-
mation between

(a) the Minister of National Revenue for Canada and the
Minister of Finance and Treasury Board of the Province;

(b) the Minister of Finance and Treasury Board of the Prov-
ince or the Minister of National Revenue for Canada, acting on behalf

3850



110 income tax c. I-3

of the Province, and the provincial treasurer, provincial secretary-
treasurer or minister of finance of the government of

(i) an agreeing province, or

(ii) a non-agreeing province, as defined in subsec-
tion 129(1), to which an adjusting payment may be made
under subsection 129(2); or

(c) the Minister of National Revenue for Canada and the
Minister of Finance for Canada, where that information is provided
pursuant to subsection (3).

(3) The Minister of National Revenue for Canada may provide
any information obtained by or on behalf of the Province for the purpose of this Act
to an official of the Minister of Finance for Canada solely for the purpose of the for-
mulation or evaluation of fiscal policy.  2000, c. 4, s. 61; 2014, c. 34, s. 21; 2021, c. 6, s. 29.

Officers, etc., of corporations
121 Section 242 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.

Power to decrease punishment
122 Section 243 of the Federal Act applies for the purpose of this Act.

2000, c. 4, s. 61.

PROCEDURE AND EVIDENCE

Procedure and evidence
123 (1) Subsections 244(1) to (5), (7) to (11), (13) to (18) and (20) to

(22) of the Federal Act apply for the purpose of this Act.

(2) Judicial notice must be taken of

(a) all orders or regulations made under this Act; and

(b) a collection agreement entered into under this Act or
any agreement for the collection by Canada of the tax imposed under
the income tax statute of an agreeing province,

without such orders, regulations or agreements being specially pleaded or proven.

(3) For the purpose of this Act, anything sent by first-class mail or
its equivalent is deemed to have been received by the person to whom it is sent on
the day that it was mailed except that a remittance of an amount deducted or with-
held as required by this Act or a regulation or by a provision of the Federal Act or of
the Federal Regulations, that applies for the purpose of this Act, as it applies for the
purpose of this Act, is deemed to have been remitted on the day it is received by the
Minister of Finance.

(4) A document purporting to be a collection agreement entered
into under this Act or an agreement with Canada for the collection of tax imposed
under the income tax statute of an agreeing province that is

(a) published in the Canada Gazette; or
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(b) certified as such by or on behalf of

(i) the Minister of Finance, or

(ii) the provincial treasurer, the provincial secretary-
treasurer or the minister of finance of the appropriate agreeing
province,

must be received as prima facie evidence of the contents thereof.

(5) Every certificate by the Minister of Finance as to

(a) a taxpayer’s tax payable under the Federal Act, as
defined in Section 7;

(b) a taxpayer’s income for the year, as defined in Section 7;
or

(c) the taxable income of a corporation,

is prima facie evidence that a taxpayer’s tax payable under the Federal Act, a tax-
payer’s income for the year or the taxable income of a corporation, as the case may
be, is in the amount set out therein.

(6) Where a collection agreement is entered into, any document
or certificate that is executed or issued by the Minister, the Commissioner of
Revenue or an official of the Canada Revenue Agency on behalf or in place of the
Minister of Finance, the Minister of Finance’s deputy or an officer of the Minister of
Finance’s Department, is deemed, for all purposes of this Act, to be executed or
issued by the Minister or Finance, the Minister of Finance’s deputy or an officer of
the Minister of Finance’s Department, as the case may be.

(7) Where no collection agreement is entered into, a reference in
this Section to the Royal Canadian Mounted Police is to be construed as a reference
to the police force carrying out the duties of a provincial police in the Province.
2000, c. 4, s. 61.

Tax avoidance
124 Sections 245 and 246 of the Federal Act apply for the purpose of this

Act.  2000, c. 4, s. 61.

PART V — COLLECTION OF TAX

DIVISION A — COLLECTION AGREEMENT

Ratification of Collection Agreement
125 (1) The Collection Agreement entered into between the Govern-

ment of Canada and the Government of the Province on December 29, 1961, is rati-
fied and confirmed, and any reference in the said Collection Agreement to Chapter 3
of the Acts of 1961, the Individual and Corporation Income Tax Act, is to be read
and construed as a reference to this Act.

(2) The Minister of Finance and Treasury Board of the Province
may, on behalf of the Government of the Province,

(a) enter into an agreement amending the terms and condi-
tions of the Collection Agreement referred to in subsection (1);
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(b) enter into a new collection agreement; or

(c) enter into an agreement amending the terms and condi-
tions of the new collection agreement referred to in clause (b).

(3) Without in any way limiting Chapter 10 of the Acts of 1961,
the Tax Collection Agreement (1961) Act, when a collection agreement is in effect,
the Minister of National Revenue for Canada on behalf of the Minister of Finance
and Treasury Board for the Province may employ all the powers, perform all the
duties and exercise any discretion that the Minister of Finance or the deputy head
has under this Act, including the discretion to refuse to permit the production in
judicial or other proceedings in the Province of any document that is not, in the
opinion of the Minister of National Revenue for Canada, in the interests of public
policy to produce.

(4) Without in any way limiting Chapter 10 of the Acts of 1961,
the Tax Collection Agreement (1961) Act, when a collection agreement is in effect,
the Commissioner of Revenue may

(a) employ all the powers, perform the duties and exercise
any discretion that the Minister has under subsection (3) or otherwise
under this Act; and

(b) designate officers of the Canada Revenue Agency to
carry out such functions, duties and powers as are similar to those
that are exercised by them on behalf of the Commissioner of Revenue
under the Federal Act.  2000, c. 4, s. 61; 2014, c. 34, s. 22.

PAYMENTS ON ACCOUNT

Application of tax payment
126 (1) A collection agreement may provide that where a payment is

received by the Minister of Finance on account of tax payable by a taxpayer for a
taxation year under this Act, the Federal Act or an income tax statute of another
agreeing province, or under any two or more of such Acts or statutes, the payment
so received may be applied by the Minister toward the tax payable by the taxpayer
under any such Act or statute in such manner as may be specified in the agreement,
notwithstanding that the taxpayer directed that the payment be applied in any other
manner or made no direction as to its application.

(2) Any payment or part thereof applied by the Minister in
accordance with a collection agreement toward the tax payable by a taxpayer for a
taxation year under this Act

(a) relieves the taxpayer of liability to pay such tax to the
extent of the payment or part thereof so applied; and

(b) is deemed to have been applied in accordance with a
direction made by the taxpayer.  2000, c. 4, s. 61.

DEDUCTIONS AT SOURCE

Restriction on application of tax payment
127 Where a collection agreement is in effect and an amount is remitted

to the Minister pursuant to subsection 153(1) of the Federal Act, as it applies for the
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purpose of this Act, on account of the tax of an individual who is resident on the last
day of the taxation year in another agreeing province

(a) no action lies for recovery of such amount by that individual;
and

(b) the amount may not be applied in discharge of any liability of
that individual under this Act.  2000, c. 4, s. 61.

Restriction on application of tax payment
128 (1) Where a collection agreement is entered into, an individual

resident in the Province on the last day of the taxation year is not required to remit
any amount on account of tax payable by the individual under this Act for the taxa-
tion year to the extent of the amount deducted or withheld on account of the individ-
ual’s tax for that year under the income tax statute of another agreeing province.

(2) Where the total amount deducted or withheld on account of
tax payable under this Act and under the income tax statute of another agreeing
province by an individual resident in the Province on the last day of the taxation
year to whom subsection (1) applies exceeds the tax payable by the individual under
this Act for that year, the provisions of the Federal Act that apply for the purposes of
this Act because of Section 89 apply in respect of such individual as though the
excess were an overpayment under this Act.  2000, c. 4, s. 61.

DIVISION B — NON-AGREEING PROVINCES

Non-agreeing provinces
129 (1) In this Section,

“adjusting payment” means a payment, calculated in accord-
ance with this Section, made by or on the direction of the Province to
a non-agreeing province;

“amount deducted or withheld” does not include any refund
made in respect of that amount;

“non-agreeing province” means a province that is not an
agreeing province.

(2) Where, in respect of a taxation year a non-agreeing province
is authorized to make a payment to the Province that, in the opinion of the Minister
of Finance corresponds to an adjusting payment, the Governor in Council may
authorize the Minister of Finance to make an adjusting payment to that non-
agreeing province and enter into any agreement that may be necessary to carry out
the purposes of this Section.

(3) When a collection agreement is in effect, an adjusting pay-
ment that may be made pursuant to subsection (2) may be made by the Government
of Canada, where it has agreed to act on the direction of the Province, as communi-
cated by the Minister of Finance and Treasury Board of the Province to the Minister
of National Revenue for Canada.

(4) The adjusting payment to be made under this Section must be
in an amount that is equal to the aggregate of the amounts deducted or withheld
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under subsection 153(1) of the Federal Act, as it applies for the purpose of this Act,
in respect of the tax payable for a taxation year by individuals who

(a) file returns under the Federal Act;

(b) are taxable thereunder in respect of that year; and

(c) are resident on the last day of that year in the non-
agreeing province to which the adjusting payment is to be made.

(5) Where an adjusting payment is to be made to a non-agreeing
province and there has been an amount deducted or withheld under subsection 153(1)
of the Federal Act, as it applies for the purpose of this Act, on account of the tax for a
taxation year of an individual who is taxable under the Federal Act in respect of that
year and who is resident on the last day of that taxation year in the non-agreeing
province,

(a) no action lies for the recovery of such amount by that
individual; and

(b) the amount may not be applied in discharge of any lia-
bility of that individual under this Act.

(6) Where an adjusting payment to a non-agreeing province is to
be made under this Section for a taxation year, an individual resident in the Province
on the last day of the taxation year is not required to remit any amount on account of
income tax payable, or that might have been payable, by the individual under this
Act for the taxation year to the extent of the amount deducted or withheld on
account of the individual’s income tax for that year under the law of that non-
agreeing province.

(7) Where an adjusting payment to a non-agreeing province is to
be made under this Section for a taxation year and the total amount deducted or
withheld on account of the tax payable under this Act and on account of the income
tax payable under the law of the non-agreeing province by an individual resident in
the Province on the last day of the taxation year to whom subsection (6) applies
exceeds the tax payable by the individual under this Act for that year, the provisions
of the Federal Act that apply for the purposes of this Act because of Section 89
apply in respect of such individual as though the excess were an overpayment under
this Act.

(8) Where a collection agreement is entered into and the Govern-
ment of Canada has agreed in respect of a taxation year to carry out the direction of
the Province and to make an adjusting payment on behalf of the Province, the
adjusting payment

(a) must be made out of any money that has been collected
on account of tax under this Act for any taxation year; and

(b) is the amount calculated by the Minister to be the
amount required to be paid under subsection (4),

and the payment thereof discharges any obligation the Government of Canada may
have with respect to the payment to the Province of any amount deducted or with-
held under subsection 153(1) of the Federal Act, as it applies for the purpose of this
Act, to which subsection (5) applies.  2000, c. 4, s. 61; 2014, c. 34, s. 23.
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DIVISION C — RECIPROCAL ENFORCEMENT OF JUDGMENTS

Regulations
130 The Governor in Council may make regulations to enable the

enforcement of judgments in respect of taxes in agreeing provinces to be enforced
in the Province.  2000, c. 4, s. 61.

PART VI — OFFSHORE AREA

No payment by corporation for offshore area profits
131 (1) In this Section, “offshore area” means Sable Island and the

submarine area of the Province that is between the inner limits and the outer limits
described in Schedule I, as amended from time to time, of the Canada-Nova Scotia
Offshore Petroleum Resources Accord Implementation Act.

(2) No tax is payable under this Act for a taxation year by a cor-
poration in respect of the taxable income earned by the corporation in the year in the
offshore area until the Legislature otherwise determines.  2000, c. 4, s. 61.

__________
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Short title
1 This Act may be cited as the Indian Lands Act.  R.S., c. 219, s. 1.

Agreement
2 The Minister of Natural Resources and Renewables or such other

member of the Executive Council as is thereunto authorized by the Governor in
Council may, on behalf of the Government of the Province, enter into and carry out
an agreement in the form in the Schedule to this Act for the settlement of questions
respecting Indian Reserve Lands.  R.S., c. 219, s. 2.

Effect of Agreement
3 When an Agreement is entered into pursuant to this Act, the terms of

the Agreement have effect as if they were contained in an Act of the Legislature.
R.S., c. 219, s. 3.

Powers of Governor in Council
4 The Governor in Council may do, or may authorize a member of the

Executive Council to do, every act necessary or proper for the exercise or enjoy-
ment of any power, privilege or right conferred upon or vested in the Government of
the Province under the said Agreement.  R.S., c. 219, s. 4.
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SCHEDULE

MEMORANDUM OF AGREEMENT made this . . . . . day of . . . . . . . . . . , 195. . .

BETWEEN:

THE GOVERNMENT OF CANADA, hereinafter referred to as “Canada”,
of the first part,

- and -

THE GOVERNMENT OF THE PROVINCE OF NOVA SCOTIA, hereinaf-
ter referred to as “Nova Scotia”, of the second part.

WHEREAS since the enactment of the British North America Act, 1867, certain
lands in the Province of Nova Scotia set aside for Indians have been surrendered to the
Crown by the Indians entitled thereto;

AND WHEREAS from time to time Letters Patent have been issued under the Great
Seal of Canada purporting to convey said lands to various persons;

AND WHEREAS two decisions of the Judicial Committee of the Privy Council relat-
ing to Indian lands in the Provinces of Ontario and Quebec lead to the conclusion that said
lands could only have been lawfully conveyed by authority of Nova Scotia with the result
that the grantees of said lands hold defective titles and are thereby occasioned hardship and
inconvenience;

NOW THIS AGREEMENT WITNESSETH that the parties hereto, in order to settle
all outstanding problems relating to Indian reserves in the Province of Nova Scotia and to
enable Canada to deal effectively in future with lands forming part of said reserves, have
mutually agreed subject to the approval of the Parliament of Canada and the Legislature of
the Province of Nova Scotia as follows:

1 In this agreement, unless the context otherwise requires,

(a) “Province” means the Province of Nova Scotia;

(b) “reserve lands” means those reserves in the Province referred to in
the appendix to this agreement;

(c) “patented lands” means those tracts of land in the Province in respect
of which Canada accepted surrenders of their rights and interests therein from the
Indians entitled to the use and occupation thereof and in respect of which grants were
made by Letters Patent issued under the Great Seal of Canada;

(d) “minerals” includes salt, oil, natural gas, infusorial earth, ochres or
paints, the base of which is found in the soil, fire clays, carbonate of lime, sulphate of
lime, gypsum, coal, bituminous shale, albertite and uranium, but not sand, gravel and
marl;

(e) “Indian Act” means the Indian Act, Revised Statutes of Canada 1952,
cap. 149, as amended from time to time and includes any re-enactment, revision or
consolidation thereof;

(f) “surrender” means the surrender for sale of reserve lands or a portion
thereof pursuant to the Indian Act but does not include a surrender of rights and inter-
ests in reserve lands for purposes other than sale; and

(g) “public highways” means every road and bridge in reserve lands,
constructed for public use by and at the expense of the Province or any municipality
in the Province and in existence at the coming into force of this agreement.
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2 All grants of patented lands are hereby confirmed except insofar as such
grants purport to transfer to the grantees any minerals and said minerals are hereby acknowl-
edged to be the property of the Province.

3 Nova Scotia hereby transfers to Canada all rights and interests of the Prov-
ince in reserve lands except lands lying under public highways and minerals.

4 (1) In the event that a band of Indians in the Province becomes extinct,
Canada shall revest in the Province all the rights and interests transferred to it under this
agreement in the reserve lands occupied by such band prior to its becoming extinct.

(2) For the purpose of subparagraph (1) a band does not become extinct
by enfranchisement.

5 The mining regulations made from time to time under the Indian Act apply to
the prospecting for, mining of or other dealing in all minerals in unsurrendered reserve lands
and all minerals reserved in the grants referred to in paragraph 2, and any payment made pur-
suant to such regulations whether by way of rent, royalty, or otherwise, shall be paid to the
Receiver General of Canada for the use and benefit of the Indian band or Indians from whose
reserve lands such monies are so derived.

6 (1) Canada shall forthwith notify Nova Scotia of any surrender and Nova
Scotia may within thirty days of receiving such notification elect to purchase the surrendered
lands at a price to be agreed upon.

(2) If Nova Scotia fails to elect within such thirty-day period, Canada
may dispose of the surrendered lands without further reference to Nova Scotia.

(3) Where a surrender is made under the condition that the surrendered
lands be sold to a named or designated person at a certain price or for a certain consideration,
Nova Scotia shall exercise its election subject to that price or consideration.

(4) Subject to subparagraph (3) of this paragraph, should Canada and
Nova Scotia be unable, within thirty days of the date of an election to purchase being made,
to reach agreement on the price to be paid by Nova Scotia for any surrendered lands, the mat-
ter shall be referred to arbitrators as follows:

(a) Canada and Nova Scotia shall each appoint one arbitrator,
and the two arbitrators so appointed shall appoint a third arbitrator;

(b) the decision of the arbitrators as to the price to be paid by
Nova Scotia for the surrendered lands shall be final and conclusive; and

(c) the costs of arbitration shall be borne equally by Canada and
Nova Scotia.

IN WITNESS WHEREOF . . . . . . . . . . has hereunto set . . . . . . . . . . hand on behalf
of the Government of Canada and . . . . . . . . . . has hereunto set his hand on behalf of the
Government of the Province of Nova Scotia.

Signed on behalf of the )
Government of Canada by )
. . . . . . . . . . . . . . . . . . . . . . . . . . . )

)
)

in the presence of: )
. . . . . . . . . . . . . . . . . . . . . . . . . . . )

)
)
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Signed on behalf of the )
Government of the Province of )
Nova Scotia by )
. . . . . . . . . . . . . . . . . . . . . . . . . . . )

)
)

in the presence of: )
. . . . . . . . . . . . . . . . . . . . . . . . . . . )

APPENDIX  

Reserve
No.

Name of
Reserve Location of Reserve

ANNAPOLIS COUNTY

7 Kedgemakooge 10 parcels of land lying along the shore of Kedgemakooge
(Kajimiujik) Lake, together with Richie and Muise Islands
and the unnamed Island lying between the two above-
named Islands, approximately 12 miles east of Caledonia.

6 Bear River See Digby County.

ANTIGONISH COUNTY

23 Pomquet and Afton (a) parcel of land on both sides of Pomquet River, one
mile west of Heatherton;

(b) 2 parcels of land, approximately 2 miles east of
Heatherton, on the south side of Highway No. 4.

CUMBERLAND COUNTY

22 Franklin Manor Approximately 10 miles southwest of Amherst, west of
Hebert River.

DIGBY COUNTY

6 Bear River Approximately ¼ of a mile south of the town of Bear River
on the Digby–Annapolis county line. Part of this reserve is
in Annapolis County.

HALIFAX COUNTY

17 Beaver Lake Approximately 11 miles northeast from Sheet Harbour on
the west side of Highway No. 24.

HANTS COUNTY

13 Shubenacadie
(Grand Lake)

On the west shore of Shubenacadie Grand Lake near Hants
and Halifax county line.

14 Shubenacadie Approximately 2 miles west of Shubenacadie on both sides
of Indian Brook on the north side of the road from Nine
Mile River to Shubenacadie.
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34 St. Croix 7 miles south of Windsor at the north end of St. Croix
Lake.

INVERNESS COUNTY

2 Whycocomagh At the east end of St. Patrick channel, approximately one
mile east of the town of Whycocomagh.

4 Malagawatch At the entrance of Denys Bay at the north shore of
Malagawatch Harbour.

25 Margaree A small reserve on the west bank of Margaree River about
¼ of a mile north of the junction of the southwest and
northeast branches of Margaree River.

26 Port Hood Small reserve near Port Hood.

LUNENBURG COUNTY

19 Pennal Between Camp Lake and Wallaback Lake, approximately 4
miles northeast of New Ross Settlement.

20 New Ross Near the northeast end of Wallaback Lake, about 10 miles
northeast of the Pennal Indian Reserve No. 19.

21 Gold River On the west side of Gold River near its mouth, approxi-
mately 3 miles west of Chester Basin Settlement.

PICTOU COUNTY

24 Fishers Grant On the south shore of the entrance into Pictou Harbour,
about 4 miles north of the town of Trenton.

31 Merigomish Harbour Indian (or Chapel) Island and Muless (or Mooley) Island,
southwest of Olding Island in Merigomish Harbour.

QUEENS COUNTY

10 Ponhook Lake On the east shore of Medway River at the outlet of
Ponhook Lake, 2 miles north of Bang Falls Settlement.

11 Medway River On the west shore of Medway River, opposite Ponhook
Lake Indian Reserve No. 10.

12 Wild Cat Along both sides of Wildcat River, west of Molega Lake
and north of Ponhook Lake, about 2 miles south of the
town of South Brookfield.

RICHMOND COUNTY

5 Chapel Island Approximately 5 miles east of St. Peters, on Highway
No. 4, including the Chapel Island and two other adjacent
Islands.
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1959, c. 3, Sch.

__________

VICTORIA COUNTY

1 Middle River At the mouth of the Middle River on Highway No. 5,
approximately 8 miles west of Baddeck.

CAPE BRETON COUNTY

3 Escasoni On the north shore of East Bay of Bras d’Or Lake, approx-
imately 20 miles east of Sydney.
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Short title
1 This Act may be cited as the Industrial Loan Act.  R.S., c. 224, s. 1.

Interpretation
2 In this Act,

“Board” means the Industrial Loan Board constituted under this Act;

“Fund” means the Industrial Loan Fund established under this Act;

“industry” means any industry, business, trade or undertaking desig-
nated by the regulations as an industry;

“Minister” means the Minister of Economic Development.  R.S., c. 224,
s. 2.

Powers of Governor in Council
3 Subject to this Act and the regulations, the Governor in Council, for

the purpose of establishing or developing industries within the Province, may from
time to time

(a) make loans to, or guarantee loans of, any person or persons
for the purpose of acquiring land, buildings, machinery, implements, plant or
equipment;

(b) make loans to, or guarantee loans of, any person for the pur-
pose of providing working capital for any industry;

(c) pay off or retire existing debts or obligations of a person
engaged in an industry where, in the opinion of the Minister, it is necessary
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or desirable to do so in order to improve the security of any loan or other
assistance to that person;

(d) enter into agreements with the Government of Canada or with
any agency or instrument of the Government of Canada, or with any other
persons, for the purpose of carrying out the intent and purposes of this Act;

(e) do such other matters or things and exercise such other pow-
ers as may be considered necessary for the better carrying out of the provi-
sions of this Act.  R.S., c. 224, s. 3.

Industrial Loan Fund
4 (1) The Industrial Assistance Fund established pursuant to the

former The Industrial Assistance Act is continued.

(2) The name of the said Fund is changed to the Industrial Loan
Fund and any reference in any Act or regulations to the Industrial Assistance Fund
is to be construed as a reference to the Industrial Loan Fund.

(3) The Governor in Council may from time to time transfer to
the fund and charge to the Capital Account such sum or sums as are considered nec-
essary for the purpose of this Act or, if it is considered expedient to do so, the Min-
ister of Finance and Treasury Board with the approval of the Governor in Council
may transfer the said sum or sums out of the Special Reserve Account of the Prov-
ince or out of the revenue of the Province for any year or years.  R.S., c. 224, s. 4.

Loans
5 (1) All the loans made under this Act must be made out of the

Fund.

(2) The Governor in Council may from time to time cancel all or
any part of any commitment respecting any sum of money in the Industrial
Development Fund and upon such cancellation being made, the sums of money
must thereupon be credited to the Industrial Loan Fund.

(3) All repayments and all recoveries made in respect of any loan
or other transaction out of the Fund, the Industrial Assistance Fund or the Industrial
Development Fund must be paid or credited to the Fund and may be reloaned in
accordance with the provisions of this Act.  R.S., c. 224, s. 5.

Use of money in Fund
6 Subject to this Act, all money from time to time at the credit of the

Fund may be employed or re-employed for the purpose of this Act.  R.S., c. 224, s. 6.

Guarantee to be charge on Fund
7 All guarantees made under this Act or made under any other Act

mentioned herein are a charge upon the Fund to the amount of the guarantees from
time to time outstanding and the Fund may not be reduced below an amount suffi-
cient to cover the liability of the Province, contingent or otherwise, in respect of all
guarantees so made.  R.S., c. 224, s. 7.

3864



c. I-5 industrial loan 3

Acquisition of and disposition of property
8 (1) The Governor in Council may, where the Governor in Council

considers it to be in the best interest of the Province to do so, purchase or otherwise
acquire any property that is the subject of a mortgage or charge in respect of any
loan or guarantee made under this Act or under any Act referred to herein.

(2) The Governor in Council may sell, lease or otherwise dispose
of any such real or personal property for such consideration and on such terms and
conditions as the Governor in Council considers advisable.

(3) The proceeds of any such sale, lease or disposal must be paid
to the Minister of Finance and Treasury Board and credited to the Fund.  R.S., c. 224,
s. 8.

Industrial Loan Board
9 (1) The Governor in Council may appoint a Board to be called the

Industrial Loan Board, consisting of such number of persons as the Governor in
Council from time to time determines, and the Governor in Council may designate
one of the members of the Board to be Chair thereof.

(2) Each member of the Board holds office for a period of three
years unless the member’s appointment is sooner revoked and all members are eli-
gible for reappointment.

(3) The members of the Board, excepting employees in the civil
service, are entitled to receive such remuneration and allowances as may be deter-
mined by the Governor in Council.  R.S., c. 224, s. 9.

Duties of Board
10 The Board shall study and examine applications for loans or guaran-

tees and make recommendations thereon to the Minister, and shall generally per-
form such further or other matters as may be provided for in the regulations.  R.S.,
c. 224, s. 10.

Administration expenses
11 The administration expenses of the Minister and of the Board are

administration expenses of the Department of Economic Development and may not
be a charge upon the Fund.  R.S., c. 224, s. 11.

Regulations
12 (1) The Governor in Council may from time to time make regula-

tions, not inconsistent with this Act and in relation to any class or classes of indus-
try,

(a) designating industries or types of industries to which
this Act applies;

(b) limiting the amounts of loans or guarantees;

(c) for the examination and audit of accounts and for the
inspection of premises, plant and equipment in respect of which a
loan or guarantee has been made;
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(d) prescribing the purposes for which loans or guarantees
may be made;

(e) prescribing the amount and nature of the security to be
required before a loan or guarantee is made;

(f) prescribing the manner in which applications for loans
or guarantees may be made;

(g) prescribing the terms and conditions upon which loans
or guarantees may be made;

(h) prescribing further or other or additional functions,
duties or powers of the Board;

(i) for the better or more efficient carrying out of the pur-
poses and objects of this Act.

(2) Every such regulation is effective upon publication in the
Royal Gazette.

(3) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a a regulation within the meaning of the Regulations Act.
R.S., c. 224, s. 12.

Execution of instrument
13 All agreements, deeds, conveyances, releases and other instruments

whatsoever relating to any loans or guarantees made under this Act or under any
Act referred to herein may be executed by the Minister on behalf of the Crown in
right of the Province.  R.S., c. 224, s. 13.

__________

3866



CHAPTER I-6

An Act Respecting the Closing of Industry
or Industrial Enterprises in Nova Scotia

Table of Contents

(The table of contents is not part of the statute)

Section

Short title........................................................................................................................................... 1
Interpretation..................................................................................................................................... 2
Notice of proposed closure of industry ............................................................................................. 3
Inquiry............................................................................................................................................... 4
Reopening where failure to comply with Act ................................................................................... 5
Penalty............................................................................................................................................... 6
Exemption ......................................................................................................................................... 7

__________

Short title
1 This Act may be cited as the Industry Closing Act.  R.S., c. 226, s. 1.

Interpretation
2 In this Act,

“employee” means every person engaged in any industry who is in
receipt of or entitled to compensation for labour performed in the Province
whether the labour is performed on the premises of the employer or of the
employee or elsewhere and whether the compensation is on the basis of time
or of the amount of work performed or piece work;

“employer” means every person, corporation, partnership or firm
engaged in any industry and directly or indirectly responsible for the pay-
ment of wages to 50 or more employees;

“industry” includes every business, calling, trade, undertaking and
work of any nature whatsoever and any branch thereof in which there are
employers and 50 or more employees except a seasonal industry and the
mining and agricultural industries;

“Minister” means the Minister of Economic Development.  R.S., c. 226,
s. 2.

Notice of proposed closure of industry
3 (1) Where an employer engaged in an industry is about to close

down, discontinue or abandon the whole of the industry or any portion thereof that
will or may affect 50 or more employees of the industry, the employer shall before
the closing down, discontinuance or abandonment give notice thereof to the Minister.

(2) The notice must be given at least three months before the clos-
ing down, discontinuance or abandonment and must be in such form and contain
such information as the Minister may by regulation require.
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(3) No employer shall close down, discontinue or abandon the
whole or any part of any such industry within three months of the giving of such
notice.  R.S., c. 226, s. 3.

Inquiry
4 On the report and recommendation of the Minister, the Governor in

Council has power to conduct any inquiry or examination into and concerning the
proposed closing down, discontinuance or abandonment and such closing down,
discontinuance or abandonment is deemed to be a public matter within the meaning
of the Public Inquiries Act.  R.S., c. 226, s. 4.

Reopening where failure to comply with Act
5 Where any industry or any part thereof is closed down, discontinued

or abandoned so as to affect 50 or more employees and this Act has not been com-
plied with, the Minister may cause the industry to be reopened at the expense of the
employer for such time not exceeding three months as the Minister may determine.
R.S., c. 226, s. 5.

Penalty
6 Any employer who closes down, discontinues or abandons any indus-

try without giving the notice required by Section 3 is liable to a penalty of $100 and
every day that the industry was closed down, discontinued or abandoned in contra-
vention of Section 3 constitutes a separate offence.  R.S., c. 226, s. 6.

Exemption
7 This Act does not apply to any industry or part of an industry which

has arisen or that has been developed as a result of World War II except to the extent
that the industry was in operation prior to the commencement of the said war.  R.S.,
c. 226, s. 7.

__________
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Short title
1 This Act may be cited as the Insurance Act.  R.S., c. 231, s. 1.

INTERPRETATION

Interpretation
2 In this Act,

“accident insurance” means insurance by which the insurer under-
takes, otherwise than incidentally to some other class of insurance defined
by or under this Act, to pay insurance money in the event of accident to the
person or persons insured, but does not include insurance by which the
insurer undertakes to pay insurance money both in the event of death by
accident and in the event of death from any other cause;

“accidental death insurance” means insurance undertaken by an
insurer as part of a contract of life insurance whereby the insurer undertakes
to pay an additional amount of insurance money in the event of the death by
accident of the person whose life is insured;

“adjuster” means a person who

(a) on behalf of an insurer or an insured, for compensa-
tion, directly or indirectly solicits the right to negotiate the settlement
of or investigate a loss or claim under a contract or a fidelity, surety
or guarantee bond issued by an insurer, or investigates, adjusts or set-
tles any such loss or claim; or

(b) purports to be an adjuster, investigator, consultant or
adviser with respect to the settlement of such losses or claims;

but does not include

(c) a barrister or solicitor acting in the usual course of the
barrister’s or solicitor’s profession;

(d) a trustee or agent of the property insured;
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(e) a licensed agent or a salaried employee of an insurer
licensed pursuant to Section 5 to carry on the business of insurance in
the Province while acting on behalf of such insurer in the adjustment
of losses;

(f) a person who is employed as an appraiser, engineer or
other expert solely for the purpose of giving expert advice or evi-
dence; or

(g) a person who acts as an adjuster of marine losses only;

“agent” means a person who, on behalf of another person, effects,
negotiates, solicits or places a contract or renewal thereof;

“Board” means the Nova Scotia Insurance Review Board established
by this Act;

“business of insurance” means the business of insurance within the
meaning of the Insurance Companies Act (Canada);

“class of insurance” has the meaning ascribed to it by the Insurance
Companies Act (Canada);

“common-law partner” of an individual means another individual
who has cohabited with the individual in a conjugal relationship for a period
of at least one year, neither of them being a spouse;

“compensation association” means a body corporate or unincorpo-
rated association that has been designated pursuant to the regulations as a
compensation association;

“contract” means a contract of insurance, and includes a policy, cer-
tificate, interim receipt, renewal receipt or writing evidencing the contract,
whether sealed or not, and a binding oral agreement;

“disability insurance” means insurance undertaken by an insurer as
part of a contract of life insurance whereby the insurer undertakes to pay
insurance money or to provide other benefits in the event that the person
whose life is insured becomes disabled as a result of bodily injury or disease;

“fraternal society” means a society, order or association incorporated
for the purpose of making with its members only and not for profit, contracts
of life, accident or sickness insurance in accordance with its constitution,
by-laws and rules and this Act;

“insurance” means the undertaking by one person to indemnify
another person against loss or liability for loss in respect of a certain risk or
peril to which the object of the insurance may be exposed, or to pay a sum of
money or other thing of value upon the happening of a certain event, and
includes life insurance;

“insurance money” includes benefits, surplus, profits, dividends,
bonuses and annuities payable by an insurer under a contract;

“insured” means a person who makes a contract with an insurer;

“insurer” means the person, corporation, underwriter, partnership,
fraternal or other society, association, or syndicate who undertakes or agrees
or offers to undertake a contract;
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“life insurance” means insurance whereby an insurer undertakes to
pay insurance money

(a) on death;

(b) on the happening of an event or contingency dependent
on human life;

(c) at a fixed or determinable future time; or

(d) for a term dependent on human life,

and, without restricting the generality of the foregoing, includes

(e) accidental death insurance but not accident insurance;

(f) disability insurance; and

(g) an undertaking entered into by an insurer to provide an
annuity or what would be an annuity except that the periodic pay-
ments may be unequal in amount and such an undertaking is deemed
always to have been life insurance;

“Minister” means the member of the Executive Council assigned
responsibility for this Act;

“person” includes a firm, partnership or corporation;

“policy” means the instrument evidencing a contract;

“premium” means the single or periodical payment to be made for the
insurance, and includes dues and assessments;

“sickness insurance” means insurance by which the insurer under-
takes to pay insurance money in the event of sickness of the person or per-
sons insured, but does not include disability insurance;

“spouse” means either of a man or woman who are married to each
other;

“Superintendent” means the Superintendent of Insurance, and
includes a Deputy Superintendent of Insurance or such person as the Gover-
nor in Council may authorize to perform the duties of the Superintendent.
R.S., c. 231, s. 3; 2000, c. 29, s. 22; 2003 (2nd Sess.), c. 1, s. 3; 2011, c. 35, s. 2.

PART I

GENERAL

Superintendent and other personnel
3 (1) The Governor in Council may appoint

(a) a person in the public service to be the Superintendent
of Insurance; and

(b) one or more persons in the public service to be a Dep-
uty Superintendent of Insurance.

(2) Such officers and clerks as may be necessary to assist the
Superintendent or a Deputy Superintendent may be appointed under the Civil Ser-
vice Act.  R.S., c. 231, s. 4; 2011, c. 35, s. 3.
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Duty and powers of Superintendent and regulations
4 (1) The Superintendent has general supervision over the business

of insurance in the Province.

(2) The Superintendent shall secure the enforcement of this Act
and, in so doing, may issue such rulings, instructions and orders as the Superinten-
dent considers necessary.

(3) The Governor in Council may make regulations

(a) respecting the qualifications of insurance agents;

(b) respecting the form and content of courses of study for
licences of insurance agents;

(c) respecting the time and manner of conducting exami-
nations of insurance agents;

(d) prescribing books, accounts and records to be kept and
maintained by insurance agents;

(e) respecting fees for licences and renewals of licences of
any class or kind issued under this Act;

(f) extending the provisions of this Act or any of them to a
system or class of insurance not specifically mentioned in this Act;

(g) respecting group insurance contracts or schemes, or
any class thereof, and, without restricting the generality of the fore-
going, prescribing and regulating their terms and conditions, qualifi-
cations for membership in groups and respecting the marketing of
group insurance contracts or schemes;

(h) respecting the advertising of insurance contracts or any
class thereof and, without restricting the generality of the foregoing,
prescribing and regulating the form and content of the advertisements
and requiring advertisements to be filed and approved by the Super-
intendent;

(i) designating as compensation associations bodies cor-
porate or unincorporated associations, or both, whose purposes are to
provide compensation to policyholders of and eligible claimants on
insolvent insurers;

(j) prescribing classes of insurance for the purpose of Sec-
tion 9 and designating a compensation association for one or more of
such classes of insurance;

(k) prescribing requirements for the purpose of clause
13(3)(c);

(l) designating insurers as being adequately covered by a
plan of compensation other than that provided by reason of member-
ship in a compensation association;

(m) defining insolvent insurers for the purpose of this Act;

(n) authorizing persons or classes of persons for the pur-
pose set out in subsection 304(2);
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(o) defining any word or expression used but not defined
in this Act;

(p) generally for the better carrying out of the provisions
of this Act and the more efficient administration of it.

(4) A regulation made pursuant to clause (3)(o) may define words
or expressions differently for different provisions of this Act.

(5) The exercise by the Governor in Council of the authority con-
tained in subsection (3) is a regulation within the meaning of the Regulations Act.
R.S., c. 231, s. 5; 2003 (2nd Sess.), c. 1, s. 4; 2010, c. 18, s. 1; 2018, c. 12, s. 1; 2020, c. 12, s. 1.

Licence
5 (1) Notwithstanding any other enactment, no person shall carry

on the business of insurance in the Province without a licence, issued pursuant to
this Section, that is in force.

(2) Every insurer carrying on the business of insurance in the
Province who does not hold a licence that is in force is guilty of an offence.

(3) The Superintendent may issue a licence to an insurer subject
to such limitations and conditions as the Superintendent may prescribe.

(4) The Superintendent may suspend or revoke a licence of an
insurer issued pursuant to this Section for misconduct by the insurer or a violation
by the insurer of any provision of this Act, the regulations or any federal or provin-
cial enactment applicable to the insurer.  R.S., c. 231, s. 6.

Entry and inspection of documents
6 The Superintendent, or a person authorized by the Superintendent,

may, from time to time and at all reasonable times, enter upon the business premises
of an insurer or upon premises where the insurer’s records are kept if it is reasona-
bly necessary to do so in order to determine whether or not this Act, the regulations
or any federal or provincial enactment applicable to the insurer are being complied
with and may inspect, audit or examine documents therein, and the person occupy-
ing or in charge of the premises shall answer all questions pertaining to those mat-
ters and shall produce for inspection such documents as the Superintendent, or a
person authorized by the Superintendent, may request.  R.S., c. 231, s. 7.

Regulations
7 (1) Where the former Canadian and British Insurance Companies

Act (Canada) or the former Foreign Insurance Companies Act (Canada) or their suc-
cessor Acts do not apply to an insurer, the Governor in Council may make regula-
tions respecting any matters dealt with by those Acts or regulations made pursuant
thereto.

(2) Regulations made by the Governor in Council pursuant to
subsection (1) may be made applicable in whole or in part to such insurers as the
regulations provide.
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(3) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
R.S., c. 231, s. 8.

Agreements
8 (1) The Minister, with the approval of the Governor in Council,

may enter into agreements with compensation associations relating to a plan for the
compensation by compensation associations of policyholders of, and eligible claim-
ants on, insolvent insurers.

(2) An agreement pursuant to subsection (1) may exempt a specif-
ically named insurer from membership in the compensation association that is a
party to the agreement.  R.S., c. 231, s. 9; 2003 (2nd Sess.), c. 1, s. 5.

Compensation association
9 (1) Where a compensation association has been designated by the

regulations made pursuant to subsection 4(3) for any of the classes of insurance pre-
scribed by those regulations then, subject to subsection (2), every insurer, while
licensed to carry on that class of insurance and, except for the classes of life and
accident and sickness insurance, for 183 days after ceasing to be so licensed, is a
member of that compensation association.

(2) Subsection (1) does not apply to an insurer

(a) that is designated by a regulation made pursuant to
clause 4(3)(l);

(b) whose business is limited to that of reinsurance; or

(c) that is exempted from membership by an agreement
made pursuant to Section 8.

(3) Every member of a compensation association is bound by the
bylaws and memorandum of operation of the compensation association.

(4) A member of a compensation association shall pay to the
compensation association all assessments and levies made against the member by
the compensation association.

(5) Where a member fails to pay an assessment or levy within 30
days of the mailing of the notice of assessment or levy to the member,

(a) the compensation association may claim the amount of
the assessment or levy, with interest, as a debt due from the member;
and

(b) the Minister, on the recommendation of the Superin-
tendent, may cancel the licence of the member to carry on the busi-
ness of insurance.

(6) A debt due pursuant to subsection (5) does not cease to be due
on the termination of the member’s membership.  R.S., c. 231, s. 10; 1998, c. 8, s. 44; 2003
(2nd Sess.), c. 1, s. 6.

3883



16 insurance c. I-7

Representing prohibited insurer
10 No person shall do or carry on any part of the business of insurance in

the Province on behalf of or as agent for an insurer who is prohibited by Section 5
from carrying on the business of insurance in the Province.  R.S., c. 231, s. 11; 1998, c. 8,
s. 45.

Signature and commission of agents
11 (1) This Section does not apply to an insurer having its head

office in the Province.

(2) No insurer shall insure real or personal property located in the
Province against loss of or damage to such property arising from the peril of fire
unless the policy, duplicate policy or contract of fire insurance has been signed or
countersigned by an agent licensed under this Act who is a resident of the Province
and unless that agent receives the commission or a part thereof not less than five per
cent of the premium paid covering that portion of the risk situate in the Province,
when the premium is paid.

(3) This Section does not apply in respect of direct insurance cov-
ering property in transit that is in the possession and custody of common carriers, or
moveable property of such common carriers used or employed by them in their
business as common carriers.  R.S., c. 231, s. 12.

Violation of law not necessarily fatal
12 (1) This Section does not apply to a contract of life insurance

except with respect to disability insurance undertaken as part of the contract.

(2) Unless the contract otherwise provides, a violation of any
criminal or other law does not, ipso facto, render unenforceable a claim for indem-
nity under a contract except where the violation is committed by the insured, or by
another person with the consent of the insured, with intent to bring about loss or
damage.  R.S., c. 231, s. 13.

Limitation on exclusion
13 (1) Where a contract contains a term or condition excluding cov-

erage for loss or damage to property caused by a criminal or intentional act or omis-
sion of an insured or any other person, the exclusion applies only to the claim of a
person

(a) whose act or omission caused the loss or damage;

(b) who abetted or colluded in the act or omission;

(c) who

(i) consented to the act or omission, and

(ii) knew or ought to have known that the act or
omission would cause the loss or damage; or

(d) who is not a natural person.

(2) Nothing in subsection (1) allows a person whose property is
insured under the contract to recover more than the person’s proportionate interest
in the lost or damaged property.
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(3) A person whose coverage would be excluded but for subsec-
tion (1) shall

(a) co-operate with the insurer in respect of the investiga-
tion of the loss, including submitting to an examination under oath if
requested by the insurer;

(b) in addition to producing any documents required by
the contract, produce for examination, at a reasonable place and time
specified by the insurer, all documents in the person’s possession or
control that relate to the loss; and

(c) comply with any other requirement prescribed by the
regulations.  2018, c. 12, s. 2.

Statement of agent or broker
14 An insurer carrying on any part of the business of insurance in the

Province shall each year file with the Superintendent a statement verified under oath
of its manager or chief agent in the Province, showing the name and residence of
every person authorized to act in the Province as agent, sub-agent or broker for the
insurer.  R.S., c. 231, s. 14.

Filing and use of form of policy
15 (1) The Superintendent may require an insurer to file with the

Superintendent a copy of any form of policy, any form of application for a policy, or
any endorsement, rider or advertising material issued or used by the insurer.

(2) Where an insurer issues a policy or uses an application, or
endorsement or rider or advertising material that, in the opinion of the Superinten-
dent, is unfair, fraudulent, unduly restrictive or not in the public interest, the Super-
intendent may prohibit the insurer from issuing or using that form of policy,
application, endorsement, rider or advertising material.

(3) No insurer shall, after being prohibited, pursuant to subsec-
tion (2), use any prohibited policy, application, endorsement, rider or advertising
material.  R.S., c. 231, s. 15.

Substitution of successor
16 Where, under an agreement between an insurer, in this Section called

the “continuing insurer,” and another insurer, in this Section called the “retiring
insurer,” in contemplation of the retiring insurer ceasing to do business in the Prov-
ince, the continuing insurer assumes liability under contracts of insurance specified
in the agreement issued by the retiring insurer and the retiring insurer ceases to
carry on business in the Province, an insured or other person entitled to rights under
those contracts may enforce the rights as though those contracts had been issued by
the continuing insurer.  R.S., c. 231, s. 16.

PART II

NOVA SCOTIA INSURANCE REVIEW BOARD

Interpretation of Part
17 In this Part,
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“Chair” means the Chair of the Board;

“Executive Officer” means the Executive Officer of the Board;

“member” means a member of the Board;

“Vice-chair” means the Vice-chair of the Board.  2003 (2nd Sess.), c. 1, s. 7.

Nova Scotia Insurance Review Board
18 (1) A board to be known as the Nova Scotia Insurance Review

Board is established.

(2) The Board has those functions, powers and duties that are,
from time to time, conferred or imposed on it by

(a) this Act or any other enactment; or

(b) the Governor in Council.

(3) The Governor in Council may assign to the Board the powers,
functions and duties of any board, commission or agency and, while the assignment
is in effect, that board, commission or agency is deemed to be discontinued in so far
as the assignment is concerned.

(4) The Board shall examine into and report to the Governor in
Council respecting any matter referred to it by the Governor in Council, including

(a) automobile insurance rates and factors affecting them;

(b) casualty insurance rates and availability and factors
affecting them, including accident insurance, fire insurance, home-
owners’ and tenants’ insurance and like coverages;

(c) liability insurance rates and availability factors affect-
ing them; and

(d) any matter designated by the Governor in Council
respecting any class of insurance and the factors affecting its cost or
availability.  2003 (2nd Sess.), c. 1, s. 7.

Membership
19 (1) The Board consists of at least five and not more than nine

members appointed by the Governor in Council.

(2) Each member appointed under subsection (1) holds office on
good behaviour for such term, not exceeding five years, as the Governor in Council
determines.

(3) Each member of the Board must swear to the faithful perfor-
mance of that member’s duties before entering office.

(4) A member may be reappointed by the Governor in Council to
more than one term.

(5) Where a member of the Board resigns or retires from the
Board, or where the member’s term of office expires, the member shall, during such
period of time as the Governor in Council determines, in respect of any application,
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appeal, proceeding, matter or thing heard before the member or commenced by the
member as a member, have and exercise the jurisdiction of a member, including the
power to complete any unfinished matter and give a decision therein as if the mem-
ber had not so resigned or retired or the member’s term of office had not expired.

(6) A determination by the Governor in Council pursuant to sub-
section (5) may be made before or after such resignation, retirement or expiration of
term and may be retroactive in effect.  2003 (2nd Sess.), c. 1, s. 7.

Chair and Vice-chair
20 (1) The Governor in Council shall designate one of the members

to be the Chair of the Board and another member to be the Vice-chair of the Board.

(2) The Chair has the general supervision and direction over the
conduct of the affairs of the Board.

(3) In the case of the absence of the Chair or the Chair’s inability
to act, the Vice-chair shall perform the duties and exercise the powers of the Chair.
2003 (2nd Sess.), c. 1, s. 7.

Remuneration of members
21 A member shall be paid such remuneration as the Governor in Coun-

cil determines and, subject to the regulations, shall be reimbursed for reasonable
travelling and other expenses necessarily incurred by the member in connection
with the work of the Board.  2003 (2nd Sess.), c. 1, s. 7.

Conflict of interest
22 (1) No member shall be directly or indirectly employed by or

interested in an insurance company or interested in a share, stock, bond, mortgage,
security or contract of an insurance company and, where a member voluntarily
becomes so interested, the member’s office becomes vacant or, where the member
becomes so interested otherwise than voluntarily, the member shall, within a rea-
sonable time, dispose of the interest.

(2) Where a member fails to dispose of an interest as required by
subsection (1), the Governor in Council may declare the office of the member
vacant.

(3) No member is disqualified from acting in a matter affecting an
insurance company by reason only of being an insured of an insurance company, but
the member may not be involved in an application, appeal, proceeding, matter or
thing involving that insurance company.  2003 (2nd Sess.), c. 1, s. 7.

Personnel
23 (1) An Executive Officer and the other officers and employees

required for the administration of the Board must be appointed in accordance with
the Civil Service Act.

(2) The Executive Officer shall keep a record of the proceedings
of the Board, have the custody and care of all records and documents belonging to
or pertaining to the Board and perform such duties as the Board requires.
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(3) The Chair may engage the services of professional persons,
technical persons and experts to advise the Board, upon such terms and conditions
as the Board considers fit.

(4) The Board may avail itself of the services of an officer or
other employee of a board, commission or department of the Province, subject to
the approval of the member of the Executive Council or other person in charge of
the administration of the service in which the officer or employee is employed.  2003
(2nd Sess.), c. 1, s. 7.

Expenses
24 (1) The expenses of the Board shall be paid out of the levies made

by the Board and out of money appropriated by the Legislature for that purpose.

(2) The fiscal year of the Board is the same as the fiscal year of
the Province.  2003 (2nd Sess.), c. 1, s. 7.

Rules of practice and procedure
25 The Board may make rules respecting practice and procedure in rela-

tion to matters coming before it.  2003 (2nd Sess.), c. 1, s. 7.

Powers and duties of Chair
26 (1) The Chair has the responsibility for the administration of the

Board.

(2) The Chair may, from time to time, direct an officer or
employee of the Board to attend a sitting of the Board and may prescribe that per-
son’s duties.

(3) The Chair, when present, shall preside at all sittings of the
Board and, in the Chair’s absence, the Vice-chair shall preside.

(4) Subject to subsection (3), the Chair shall designate the mem-
ber to preside at a sitting of the Board if at least two members, not including the
Chair or Vice-chair, are scheduled to be present.  2003 (2nd Sess.), c. 1, s. 7.

Quorum
27 The quorum of the Board is one member if there is no hearing and

three members in all other cases.  2003 (2nd Sess.), c. 1, s. 7.

Panels
28 Different panels of the Board may sit at the same time to determine

matters before the Board.  2003 (2nd Sess.), c. 1, s. 7.

Vacancy does not impair
29 A vacancy on the Board does not impair the right of the remaining

members to act.  2003 (2nd Sess.), c. 1, s. 7.
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Powers, privileges and immunities
30 In a matter over which the Board has jurisdiction, the Board and each

member has all the powers, privileges and immunities of a commissioner appointed
pursuant to the Public Inquiries Act.  2003 (2nd Sess.), c. 1, s. 7.

Oaths, certificates and subpoenas
31 (1) A member may administer oaths or affirmations, certify as to

official acts of the Board and issue subpoenas to compel the attendance of witnesses
and the production of books, accounts, papers, records, documents and testimony.

(2) Where a person fails to comply with an order of the Board or a
subpoena or where a witness refuses to testify to a matter regarding which the wit-
ness may be interrogated before the Board or a member, a judge of the Supreme
Court of Nova Scotia shall, on application of the Board or a member, compel obedi-
ence by attachment proceedings for contempt as in the case of the disobedience of
the requirements of a subpoena issued by the Court or a refusal to testify in court.
2003 (2nd Sess.), c. 1, s. 7.

Evidence
32 The Board may receive in evidence any statement, document, infor-

mation or matter that, in the opinion of the Board, may assist it to deal with the mat-
ter before the Board whether or not the statement, document, information or matter
is given or produced under oath or would be admissible as evidence in a court of
law.  2003 (2nd Sess.), c. 1, s. 7.

Adjournment of hearing
33 A hearing may be adjourned from time to time by the Board on rea-

sonable grounds on its own motion or on the request of a party to the proceedings.
2003 (2nd Sess.), c. 1, s. 7.

Representation by counsel
34 A party may be represented before the Board by counsel.  2003 (2nd

Sess.), c. 1, s. 7.

Exclusive jurisdiction
35 (1) The Board has exclusive jurisdiction in all cases and in

respect of all matters in which jurisdiction is conferred on it.

(2) The Board, as to all matters within its jurisdiction pursuant to
this Act, may hear and determine all questions of law and of fact.  2003 (2nd Sess.), c. 1,
s. 7.

Determination of question of fact
 36 (1) In determining a question of fact, the Board is not bound by
the finding or judgment of a court in a proceeding involved in the determination of
the fact, but such finding or judgment is, in the proceedings before the Board, prima
facie evidence only.

(2) The Board has jurisdiction to hear and determine a question of
fact notwithstanding that a proceeding involving the same question of fact is pend-
ing in a court.  2003 (2nd Sess.), c. 1, s. 7.
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Orders
37 In any matter before the Board, it shall grant an order, either as speci-

fied in the application or notice of appeal or as it decides.  2003 (2nd Sess.), c. 1, s. 7.

Form of order
38 It is not necessary that an order of the Board show upon its face that

any proceedings or notice were had or given or that circumstances existed necessary
to give it jurisdiction to make the order.  2003 (2nd Sess.), c. 1, s. 7.

Binding determination
39 The finding or determination of the Board upon a question of fact

within its jurisdiction is binding and conclusive.  2003 (2nd Sess.), c. 1, s. 7.

Final decision
40 (1) A final decision of the Board must be in writing and set forth

reasons for the decision.

(2) A copy of the final decision must be certified by the Executive
Officer and sent to each party to the proceedings.  2003 (2nd Sess.), c. 1, s. 7.

Costs
41 (1) The costs of and incidental to a proceeding before the Board

are in the discretion of the Board and may be fixed at a sum certain or may be taxed.

(2) The Board may order by whom costs are to be taxed and may
prescribe the scale under which costs are to be taxed.  2003 (2nd Sess.), c. 1, s. 7.

Appeal
42 (1) An appeal lies to the Nova Scotia Court of Appeal from an

order of the Board upon any question as to its jurisdiction or upon any question of
law.

(2) A notice of appeal must be filed within 30 days of the issu-
ance of the order and must contain the names of the parties and the date of the order
appealed from.

(3) A copy of the notice of appeal must be served upon the other
parties within 10 days of filing the notice of appeal with the Nova Scotia Court of
Appeal.

(4) Where there is a conflict between this Section and another
enactment, that enactment prevails.  2003 (2nd Sess.), c. 1, s. 7.

Regulations
43 (1) The Governor in Council may make regulations

(a) prescribing the terms and conditions, including remu-
neration, for the Board engaging the services of professional persons,
technical persons and experts to advise the Board;
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(b) respecting the remuneration and expenses of the Chair,
Vice-chair and members of the Board;

(c) respecting the jurisdiction of the Board, and conferring
additional powers, functions, duties and responsibilities upon it;

(d) respecting the location of hearings of the Board;

(e) requiring public notice of hearings of the Board, with
power to prescribe the manner in which and by whom the notice must
be given;

(f) prescribing the necessary parties to applications,
appeals or other matters or proceedings before the Board;

(g) permitting persons who are not parties to an applica-
tion, appeal or other matter or proceeding before the Board to partici-
pate in an application, appeal or other matter or proceeding, with
power to prescribe the extent of the participation;

(h) respecting the keeping of a record of matters or pro-
ceedings before the Board;

(i) respecting the release of information by the Board;

(j) respecting the manner in which the expenses of the
Board are to be recovered from insurers;

(k) defining any word or expression used but not defined
in this Part;

(l) respecting any matter the Governor in Council consid-
ers necessary or advisable to carry out effectively the intent and pur-
pose of this Part.

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2003 (2nd Sess.), c. 1, s. 7.

PART III

INSURANCE CONTRACTS IN THE PROVINCE

Application of Part
44 Where not inconsistent with some other provision of this Act, this

Part applies in respect of every contract other than

(a) a contract of accident and sickness insurance to which Part VI
applies;

(b) a contract of life insurance to which Part IX applies; and

(c) a contract of marine insurance to which Part X applies.  R.S.,
c. 231, s. 17.

Delivery and contents of policy
45 An insurer shall, within a reasonable time after a contract is entered

into, deliver to the insured a policy setting out the terms of the contract which must
include
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(a) the name or a sufficient description of

(i) the insured, and

(ii) the person to whom the insurance money is payable;

(b) the amount, or the method of determining the amount of the
premium;

(c) the subject-matter of the insurance;

(d) the indemnity for which the insurer may become liable;

(e) the event on the happening of which the liability is to accrue;

(f) the date upon which the insurance takes effect; and

(g) the date upon which the insurance terminates or the method
by which termination is fixed or to be fixed.  R.S., c. 231, s. 18.

Copy of application
46 An insurer shall furnish a copy of the application to the insured at the

time the application is signed by the insured.  R.S., c. 231, s. 19.

Effect of delivery of policy
47 (1) Where a contract has been delivered, the contract is as binding

on the insurer as if the premium had been paid, although it has not been paid, and
although delivered by an officer or agent of the insurer who did not have authority
to deliver it.

(2) The insurer may deduct the unpaid premium from the amount
for which it may become liable under the contract or may sue the insured therefor.
R.S., c. 231, s. 20.

Default in paying and payment of premium
48 (1) Where a cheque, bill of exchange or promissory note is given,

whether originally or by way of renewal, for the whole or part of any premium and
the cheque, bill of exchange or promissory note is not honoured according to its
tenor, the insurer may terminate the contract forthwith by giving written notice by
registered mail.

(2) Where a remittance for or on account of a premium is sent in a
registered letter to an insurer and is received by it, the remittance is deemed to have
been received at the time of the registration of the letter.  R.S., c. 231, s. 21.

Assignment of refund of premium
49 (1) Where an insured assigns the right to refund of premium that

may accrue by reason of the cancellation or termination of a contract under the
terms thereof and notice of the assignment is given by the assignee to the insurer,
the insurer shall pay any such refund to the assignee notwithstanding any condition
in the contract, whether prescribed under this Act or not, requiring the refund to be
paid to the insured or to accompany any notice of cancellation or termination to the
insured.
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(2) Where the condition in the contract dealing with cancellation
or termination by the insurer provides that the refund must accompany the notice of
cancellation or termination, the insurer shall include in the notice a statement that in
lieu of payment of the refund in accordance with the condition the refund is being
paid to the assignee under this Section.  R.S., c. 231, s. 22.

Proof of loss form
50 (1) An insurer, immediately upon receipt of a request, and in any

event not later than 60 days after receipt of notice of loss, shall furnish to the person
insured or person to whom the insurance money is payable forms upon which to
make the proof of loss required under the contract.

(2) An insurer who neglects or refuses to comply with subsec-
tion (1) is guilty of an offence, and, in addition, Section 51 is not available to the
insurer as a defence to an action brought, after such neglect or refusal, for the
recovery of money payable under the contract of insurance.

(3) The insurer, by furnishing forms to make proof of loss, may
not be taken to have admitted that a valid contract is in force or that the loss in ques-
tion falls within the insurance provided by the contract.  R.S., c. 231, s. 23.

Commencement of proceeding
51 No action may be brought for the recovery of money payable under a

contract until the expiration of 60 days after proof, in accordance with the provi-
sions of the contract,

(a) of the loss; or

(b) of the happening of the event upon which the insurance
money is to become payable,

or of such shorter period as may be fixed by the contract.  R.S., c. 231, s. 24.

Payment to agent or broker
52 Notwithstanding any agreement, condition or stipulation to the con-

trary, payments in cash in whole or in part to an agent or broker of an insurer of the
amount of a premium or an assessment due in respect of a contract issued by the
insurer, is deemed a payment to the insurer.  R.S., c. 231, s. 25.

Agent holds money in trust
53 (1) An agent who acts in negotiating, renewing or continuing a

contract of insurance other than life insurance, with an authorized or a licensed
insurer, and who receives any money or substitute for money as a payment on
account of a premium for such a contract from the insured, is deemed to hold such
payment in trust for the insurer, and, where the agent fails to pay the payment over
to the insurer within 15 days after written demand made upon the agent therefor,
less the agent’s commission and any deductions to which, by the written consent of
the company, the agent is entitled, such failure is prima facie evidence that the agent
has used or applied the payment for a purpose other than paying it over to the
insurer.

(2) An agent who acts in negotiating, renewing or continuing a
contract of insurance with an authorized or a licensed insurer, and who receives any
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money or substitute for money for payment to a person in respect of the contract of
insurance, is deemed to hold such money in trust for the person entitled thereto, and,
where the agent fails to pay the money over to such person within 15 days after
written demand made upon the agent therefor, less the agent’s commission and any
deductions to which the agent is entitled, such failure is prima facie evidence that
the agent has used or applied the money for a purpose other than paying it over to
the person entitled.

(3) No agent shall assign, pledge, hypothecate or mortgage or in
any way charge the payment or payments referred to in subsection (1) or (2),
whether or not such payment or payments have been received or remain receivable.

(4) Any assignment, pledge, hypothecation, mortgage or other
charge of or on the payment or payments referred to in subsection (1) or (2) is null
and void as against the beneficial owner of the payment or payments.  R.S., c. 231,
s. 26.

Payment into court
54 (1) Where the insurer admits liability for insurance money and it

appears to the insurer that

(a) there are adverse claimants;

(b) the whereabouts of a person entitled is unknown; or

(c) there is no person capable of giving and authorized to
give a valid discharge therefor, who is willing to do so,

the insurer may, at any time after 30 days from the date of the happening of the
event upon which the insurance money becomes payable, apply to the court ex parte
for an order for payment of the money into court, and the court may upon such
notice, if any, as it thinks necessary make an order accordingly.

(2) The court may fix the costs incurred in connection with an
application or order made under subsection (1) and may order them to be paid out of
the insurance money or by the insurer or the applicant or otherwise as it considers
just.

(3) A payment made pursuant to an order under subsection (1)
discharges the insurer to the extent of the amount paid.  R.S., c. 231, s. 27.

Action against insurer
55 (1) Where a person incurs a liability for injury or damage to the

person or property of another, and is insured against such liability, and fails to sat-
isfy a judgment awarding damages against the person in respect of the person’s lia-
bility, and an execution against the person in respect thereof is returned unsatisfied,
the person entitled to the damages may recover by action against the insurer the
amount of the judgment up to the face value of the policy, but subject to the same
equities as the insurer would have if the judgment had been satisfied.

(2) This Section does not apply to motor vehicle liability policies.
R.S., c. 231, s. 28.
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Notice to insured or insurer
56 Subject to any statutory condition, where the mode of giving a notice

for any purpose is not provided, the notice may, in the case of notice by an insurer,
be given by mailing it by registered letter to the last known address of the insured on
its records or, where there is no such record, to the address of the insured given in
the insured’s application or by delivering it to the insured and, in the case of notice
by an insured, be given by mailing it by registered letter to the last known address of
the insurer in the Province or failing that by mailing it by registered letter or deliver-
ing it to a licensed agent of the insurer.  R.S., c. 231, s. 29.

Imperfect compliance
57 An act or omission of an insurer that results in non-compliance or

imperfect compliance with this Act does not render a contract invalid as against an
insured.  R.S., c. 231, s. 30.

Fire insurance as security
58 (1) Where a contract of fire insurance is given as collateral secu-

rity to a mortgage or vendor’s lien on property, or a contract so given is about to
expire and no specific insurer is named in the mortgage or agreement for sale, a con-
dition requiring the mortgagor or purchaser to insure is sufficiently satisfied, save as
to the amount, by the production by such mortgagor or purchaser of a subsisting
policy of insurance in any insurer authorized to carry on its business in the Province.

(2) No mortgagee and no officer or employee of a mortgagee
shall receive any commission or other consideration in respect of a contract or
renewal thereof under which loss, if any, is payable to the mortgagee.

(3) No insurer or insurance agent shall pay, allow or give any
commission or other consideration to a mortgagee or officer or employee of a mort-
gagee in respect of any contract or renewal thereof under which loss, if any, is paya-
ble to the mortgagee.  R.S., c. 231, s. 31.

Determination by appraisers or umpire
59 (1) This Section applies to a contract containing a condition, stat-

utory or otherwise, providing, in the event of difference or disagreement between the
insured and insurer, for appraisal to determine the matters specified in the condition.

(2) The appraisal must be made by two disinterested appraisers,
the insured and the insurer each selecting one and the two so chosen then selecting a
competent and disinterested umpire.

(3) The appraisers shall then determine the matters specified in
the conditions and, where they fail to agree, they shall submit their differences to
the umpire, and the finding in writing of any two determines the matters.

(4) Each party to the appraisal shall pay the appraiser selected by
that party and shall bear equally the expense of the appraisal and umpire.

(5) Where

(a) a party fails to name an appraiser within seven clear
days after being served with written notice to do so;
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(b) the appraisers fail to agree upon an umpire within 15
days after their appointment; or

(c) an appraiser or umpire refuses to act or is incapable of
acting or dies,

a judge of the Supreme Court of Nova Scotia may appoint an appraiser or umpire,
as the case may be, upon the application of the insured or of the insurer.  R.S., c. 231,
s. 32.

Court may relieve against forfeiture
60 Where there has been imperfect compliance with a statutory condi-

tion as to the proof of loss to be given by the insured or other matter or thing
required to be done or omitted by the insured with respect to the loss, and a conse-
quent forfeiture or avoidance of the insurance in whole or in part, and the court con-
siders it inequitable that the insurance should be forfeited or avoided on that ground,
the court may relieve against the forfeiture or avoidance on such terms as it consid-
ers just.  R.S., c. 231, s. 33.

Canadian dollars
61 Insurance money is payable in the Province in lawful money of Can-

ada.  R.S., c. 231, s. 34.

Waiver
62 (1) No term or condition of a contract may be deemed to be

waived by the insurer in whole or in part, unless the waiver is stated in writing and
signed by a person authorized for that purpose by the insurer.

(2) Neither the insurer nor the insured is deemed to have waived
any term or condition of a contract by any act relating to the appraisal of the amount
of loss or to the delivery and completion of proofs, or to the investigation or adjust-
ment of any claim under the contract.  R.S., c. 231, s. 35.

PART IV

LICENCES FOR AGENTS

Licensing of agent
63 (1) The Superintendent may issue to a person who has complied

with the requirements of this Part and the regulations and paid the fee prescribed in
the Schedule to this Part a licence or licences of the kind or kinds described in sub-
section (4).

(2) A licence issued to a partnership or corporation must be
issued in the name of the partnership or corporation.

(3) The licence is subject to any limitations and conditions the
Superintendent prescribes.

(4) Licences issued pursuant to this Section are of two kinds,
namely,
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(a) a life insurance licence authorizing the licensee to act
as an agent for life and accident and sickness insurance or a life insur-
ance licence restricting the licensee to act as an accident and sickness
insurance agent only; and

(b) a general insurance licence authorizing the licensee to
act as an agent for any class or classes of insurance other than those
classes authorized under a life insurance licence.

(5) A licence for any class of insurance other than life insurance
entitles the agent to act as a broker.

(6) Every licence expires at the end of three years after it has been
issued or at such time as the Superintendent may determine, but may be renewed on
application to the Superintendent and payment of the fee prescribed in the Schedule
to this Part, unless cancelled or suspended by the Superintendent.

(7) Notwithstanding subsection (6), the Superintendent may
determine for a particular licence or class of licence an expiry date that is less than
three years from the date on which it was issued or renewed.

(8) The Superintendent may grant a licence if

(a) in the Superintendent’s opinion, the applicant is suita-
ble to be licensed and the proposed licensing is not for any reason
objectionable;

(b) the applicant passes a qualification examination if one
is prescribed by the Superintendent or passes any supplemental
examination if the applicant fails the qualification examination and
pays any fees associated with the writing of examinations as may be
prescribed by the regulations;

(c) the application indicates the name of the insurer who
sponsors the applicant;

(d) the Superintendent is satisfied that the applicant
intends to publicly purport to be and carry on business as a bona fide
agent; and

(e) the Superintendent is satisfied that the applicant is not
in a position to use coercion or undue influence to secure insurance
business.

(9) In determining the granting or refusal of an application for a
licence or renewal of a licence, or the suspension or cancellation of a licence or the
reinstatement of any suspended or cancelled licence, the Superintendent may, in any
case where the Superintendent considers it proper, nominate an advisory board con-
sisting of three persons, one of whom is the Superintendent or another person
appointed by the Superintendent, one of whom is a representative of insurers and
one of whom is a representative of agents licensed pursuant to this Act, and may
refer a matter to the board for hearing and report, and the Superintendent shall take
such report into consideration when making a decision pursuant to this Section.
R.S., c. 231, s. 36; 2015, c. 6, s. 28.
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Application form
64 An application for a licence must be in the form prescribed by the

Superintendent and must be made to the Superintendent.  R.S., c. 231, s. 37.

Licence required
65 (1) In this Section, “representative” means an officer, employee

or shareholder, whether the shares are held in trust or not.

(2) Subject to this Section, no person shall

(a) either on the person’s own account; or

(b) as a member or representative of

(i) a partnership or a corporation, or

(ii) an insurer licensed pursuant to Section 5 to
carry on the business of insurance in the Province,

act or offer to act as an agent or broker for any class of insurance unless the person
holds a licence that is in force for that class of insurance.

(3) A member or representative of an insurer licensed pursuant to
Section 5 to carry on the business of insurance in the Province, who does not
receive a commission and who acts only in the name of and on behalf of the insurer
may, without a licence, act as an agent for the insurer.

(4) A member of a fraternal society may, without a licence, solicit
insurance contracts on behalf of the society unless the member devotes or intends to
devote more than one half the member’s time to soliciting such contracts or has in
the previous licence year solicited and procured life insurance contracts on behalf of
the society in an amount in excess of $20,000.

(5) Every application in respect of an insurance licence must be
signed by a representative of the insurer who sponsors the applicant.

(6) In the event of withdrawal of the sponsorship by the insurer,
the agent or broker from whom sponsorship has been withdrawn shall forthwith
return the licence to the insurer and the insurer shall

(a) within 10 business days of receipt, return the licence to
the Superintendent; and

(b) give the Superintendent the reason for the withdrawal
of sponsorship.

(7) Where an insurer withdraws sponsorship, the licence is can-
celled.

(8) Subject to subsection (9), the licence authorizes the holder to
act as an agent on behalf of the sponsoring life insurer only, but, where the licence
holder is unable to negotiate insurance on behalf of an applicant for insurance with
the sponsoring life insurer, the agent may procure insurance from another insurer if
the other insurer obtains in each case the consent in writing of the sponsoring
insurer and files a copy of the consent with the Superintendent.
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(9) After being the holder of a licence as a life insurance agent for
a continuous and uninterrupted period of not less than two years, and subject to any
additional requirements prescribed by the regulations, an agent may effect insurance
with any other life insurer licensed to carry on business in the Province.  R.S., c. 231,
s. 38.

No compensation except to licensee
66 (1) No insurer, and no licensed agent shall, directly or indirectly,

pay, or allow, or offer or agree to pay or allow, any commission or other compensa-
tion or anything of value to any person in respect of the effecting or negotiating or
placing of any contract or renewal thereof unless that person holds a licence that is
in force under this Part.

(2) Subsection (1) does not affect the payment by an agent of part
of the agent’s commission to a licensed broker or agent outside the Province.  R.S.,
c. 231, s. 39.

Premium in policy
67 No insurer and no licensed agent shall, directly or indirectly,

(a) make or attempt to make any agreement in respect of the pre-
mium to be paid for a policy other than as set forth in the policy with; or

(b) pay, allow or give, or offer or agree to pay, allow or give

(i) any rebate of the whole or part of the premium stipu-
lated by the policy to, or

(ii) any other consideration intended to be in the nature of
a rebate of premium to,

any person insured or applying for insurance.  R.S., c. 231, s. 40.

Personal liability of agent or broker
68 An agent or broker is personally liable to the insured on all contracts

unlawfully made by or through the agent or broker directly or indirectly with any
insurer not licensed pursuant to Section 5 to carry on the business of insurance in
the Province in the same manner as if such agent or broker were the insurer.  R.S.,
c. 231, s. 41.

Misrepresentation of policy prohibited
69 No insurer and no agent shall mislead a person about to insure by

misrepresentation of any of the terms of a contract, whether issued by the insurer
represented by the agent or issued by any other insurer.  R.S., c. 231, s. 42.

Inducing policyholder to lapse or surrender
70 No person shall, by means of a false or misleading representation,

procure or induce, or attempt to procure or induce any person to forfeit, lapse or sur-
render a policy.  R.S., c. 231, s. 43.

Disclosure statement
71 Every agent, upon taking an application where replacement of an

existing contract of life insurance by another contract of life insurance is intended,
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shall give the applicant a disclosure statement as prescribed by the regulations.  R.S.,
c. 231, s. 44.

Suspension or cancellation of licence
72 (1) Subject to Section 73, a licence may be suspended or can-

celled by the Superintendent if, after due investigation, the Superintendent deter-
mines that the holder of a licence has

(a) made a material misstatement in the application for the
licence;

(b) violated this Act or the regulations; or

(c) demonstrated the holder’s incompetency or untrust-
worthiness to act as an insurance agent by anything done or omitted
in connection with the business for which the licence was granted.

(2) The Superintendent shall notify the holder of the licence by
registered mail of the suspension or cancellation of the licence pursuant to subsec-
tion (1).

(3) Upon receipt of the notification referred to in subsection (2),
the holder of the licence shall forthwith return the licence to the Superintendent.
R.S., c. 231, s. 45.

Hearing prior to suspension or cancellation
73 (1) Before suspending or cancelling an agent’s licence pursuant to

Section 72, the Superintendent shall fix a time and place for a hearing to review the
evidence and shall give the agent 15 days notice of such hearing.

(2) The notice referred to in subsection (1) must be delivered per-
sonally or by registered mail and must include the particulars of all evidence in the
possession of the Superintendent to be reviewed at the hearing in sufficient detail to
enable the agent to respond.  R.S., c. 231, s. 46.

Person ceasing or starting to act for insurer
74 (1) Where an agent or broker ceases to act for an insurer, the

insurer shall, within 10 business days, notify the Superintendent in writing of the
fact along with the reason for the termination and, until such notification is received
by the Superintendent, the agent or broker is deemed to be authorized to act in the
Province as agent or broker for the insurer.

(2) Where an insurer authorizes a person to act as agent or broker
in the Province, it shall notify the Superintendent in writing of the fact.  R.S., c. 231,
s. 47.

Evidence of licensee status
75 A certificate purporting to be given by the Superintendent that on a

day mentioned in the certificate

(a) a person mentioned therein was or was not licensed under this
Part;

(b) a person mentioned therein was originally issued a licence; or

3900



c. I-7 insurance 33

(c) the licence of an agent mentioned therein was renewed, sus-
pended, revived or revoked,

is admissible in evidence without proof of the signature or office of the person pur-
porting to give the certificate and is prima facie proof of the facts stated in the certif-
icate.  R.S., c. 231, s. 48.

Investigation
76 (1) The Superintendent, or any person authorized by the Superin-

tendent, may, upon complaint of any interested person, or when the Superintendent
or person authorized by the Superintendent considers it necessary without com-
plaint, investigate and inquire into any matter that the Superintendent or person
authorized by the Superintendent considers expedient for the due administration of
this Act, including the circumstances surrounding any transaction or matter or thing
done by any insurer or agent whether licensed or not licensed.

(2) For the purpose of an investigation pursuant to subsection (1),
the Superintendent or the person authorized by the Superintendent may inquire into
and examine the business affairs of the insurer or agent in respect of whom the
investigation is being made and may examine and inquire into any books, papers,
documents, correspondence, communications, negotiations, transactions, investiga-
tions, loans, borrowings and payments to, by, on behalf of or in relation to or con-
nected with the insurer or agent and into any property, assets or things owned,
acquired or alienated in whole or in part by such insurer or agent, and the insurer or
agent is bound to make prompt and explicit answers to any such inquiries.

(3) When conducting an investigation pursuant to this Section,
the Superintendent or the person authorized by the Superintendent to make the
investigation may make copies of the documents referred to in subsection (2).

(4) For the purpose of an investigation pursuant to this Section,
the Superintendent and the person authorized by the Superintendent to make the
investigation have all the powers of a commissioner appointed pursuant to the Pub-
lic Inquiries Act.  R.S., c. 231, s. 49.

Appeal
77 (1) A person who is dissatisfied with a decision of the Superinten-

dent pursuant to this Part may, within 30 days from the date of the decision, appeal
to a judge of the Supreme Court of Nova Scotia who may, upon hearing the appeal
that must be heard in accordance with the Summary Proceedings Act, by order do
any one or more of the following things:

(a) dismiss the appeal;

(b) allow the appeal;

(c) allow the appeal subject to terms and conditions;

(d) vary the decision appealed against;

(e) refer the matter back to the Superintendent for further
consideration and decision;

(f) award costs of the appeal;

(g) make such other order as to the judge seems just.
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(2) The appeal must be by notice of appeal and a copy thereof
must be served upon the Superintendent not less than 10 days before the day on
which the motion is returnable.

(3) On the hearing of an appeal any evidence taken before the
Superintendent and certified by the Superintendent may, with leave of the judge
hearing the appeal, be read and has the like force and effect as if the witness were
there examined and any party affected by the appeal may call witnesses and adduce
evidence, whether or not the witnesses were called or the evidence adduced at the
hearing before the Superintendent, either as to the credibility of witnesses or as to
any other fact material to the inquiry.

(4) An appeal lies to the Nova Scotia Court of Appeal from a
decision of the Supreme Court of Nova Scotia upon any question of law but such
appeal may only be taken by leave of a judge of the Court of Appeal given upon an
application presented to the judge within 30 days after the rendering of the decision
and upon such terms as the judge may determine, and notice of such an application
must be given to the Superintendent at least two clear days before the presentation
of such application.

(5) Where leave to appeal has been granted, the appeal must be
brought by notice served on the Superintendent within 10 days after the leave to
appeal has been granted and the notice must contain the names of the parties and the
date of the decision appealed from and such other particulars as the judge granting
leave to appeal may require.  R.S., c. 231, s. 50.

Insurance council
78 (1) In this Section, “council” means a council established pursu-

ant to subsection (2).

(2) The Governor in Council may provide for the establishment
of an Insurance Council or councils and for the appointment of or election of mem-
bers to the councils.

(3) The Governor in Council may make regulations prescribing
the functions, powers and duties of a council established pursuant to subsection (2)
and governing the carrying out of those functions and duties and the exercise of
those powers.

(4) Without limiting the generality of subsection (3), the Gover-
nor in Council may make regulations granting to a council, on any terms and condi-
tions that the Governor in Council considers appropriate, the power to

(a) accept and exercise powers, functions and responsibili-
ties delegated to it by the Superintendent;

(b) establish the educational, training and other standards
and qualifications required for the licensing or registration of agents;

(c) establish and enforce ethical, operational and trade
practices for agents;

(d) investigate complaints and adjudicate or mediate dis-
putes regarding services provided by an agent;
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(e) make recommendations to government;

(f) fix and collect licence, registration or other fees and
special fees from applicants, registrants and licensees in the insurance
industry that are necessary to allow the council to finance the exer-
cise of its assigned powers;

(g) initiate and engage in programs of consumer protection;

(h) subdelegate its powers to sub-councils or committees;

(i) make bylaws necessary for its efficient functioning.

(5) A council shall file with the Superintendent every bylaw, rule
and regulation and amendment thereto made by the council within 30 days of mak-
ing it.

(6) The Superintendent shall, within 30 days of receiving a bylaw,
rule, regulation or amendment pursuant to subsection (5),

(a) advise the council that the Superintendent approves the
bylaw, rule, regulation or amendment, as the case may be, and fix a
date on which the bylaw, rule, regulation or amendment comes into
force; or

(b) where the Superintendent is of the opinion that the
bylaw, rule, regulation or amendment, as the case may be, is unac-
ceptable or prejudicial to the public interest, so advise the council.

(7) No bylaw, rule or regulation or amendment thereto made by a
council comes into force until the Superintendent fixes a date pursuant to clause
(6)(a).

(8) Every decision of a council is subject to review by the Super-
intendent on the Superintendent’s own initiative or at the request of any interested
person.

(9) A decision of the Superintendent, as a result of a review pur-
suant to subsection (8), may be appealed to the Supreme Court of Nova Scotia.  R.S.,
c. 231, s. 51.

Regulations
79 (1) With the approval of the Governor in Council, the Superinten-

dent may make regulations

(a) classifying applications for licences and restricting or
prohibiting the licensing of any class of applicant;

(b) providing for the issuing and renewal of licences and
the fees payable on the application for or renewal of licences;

(c) providing for the holding of examinations and the fees
payable for examinations;

(d) prescribing the conditions upon which a licence may
be refused, revoked, suspended or not renewed;
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(e) requiring agents to supply information and make
returns to the Superintendent and prescribing the contents of those
returns;

(f) requiring an agent to furnish a bond or other security
and fixing the amount, form and terms thereof;

(g) requiring and regulating trust accounts and trust
records to be maintained by agents;

(h) respecting disclosure statements;

(i) regulating the replacement of an existing life insurance
contract by another contract of life insurance and prescribing the
duties of insurers and agents in connection with the replacement of a
life insurance contract;

(j) prescribing forms and providing for their use;

(k) exempting any person or class of persons from any of
the provisions of this Part;

(l) defining any word or expression used but not defined
in this Part;

(m) generally to carry out more effectively the intent and
purpose of this Part.

(2) The exercise of the authority contained in subsection (1) is a
regulation within the meaning of the Regulations Act.  R.S., c. 231, s. 52.

SCHEDULE TO PART IV

FEES FOR LICENCES FOR AGENTS

The fees payable upon application for or renewal of a three-year
licence are as follows:

(a) where the applicant is an individual.................... $398.10;

(b) where the applicant carries on business as
a partnership, corporation or under a business name.................... $398.10.

The fee payable upon application for a licence determined by the
Superintendent to expire in two years or less is $265.40.

2015, c. 6, s. 29.

PART V

LICENCES FOR ADJUSTERS

Licensing of adjuster
80 (1) Subject to Section 83, the Superintendent may issue to any

person a licence authorizing the person to act as an adjuster upon

(a) the filing of an application in the form prescribed by
the Superintendent;

(b) payment of the fee prescribed by the regulations; and
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(c) successful completion of courses or examinations, or
both, as prescribed by the regulations.

(2) The Superintendent may, upon payment of the fee prescribed
by the regulations, issue to the applicant a licence on a probationary basis permit-
ting the applicant to act as an adjuster while under the supervision of a licensed
adjuster whose name is filed with the Superintendent and who accepts full responsi-
bility for the applicant.

(3) A licence issued to a partnership or corporation must be
issued in the name of the partnership or corporation.

(4) A licence may not be issued pursuant to subsection (3) unless
the partnership or corporation has a licensed adjuster on staff.

(5) The licence is subject to the limitations and conditions the
Superintendent prescribes.  R.S., c. 231, s. 53.

Expiration of licence
81 (1) Every licence expires at the end of three years after it has been

issued or at such other time as the Superintendent may determine, but may be
renewed on due application to the Superintendent and payment of the fee prescribed
by the regulations, unless previously cancelled or suspended by the Superintendent.

(2) Notwithstanding subsection (1), the Superintendent may
determine for a particular licence or class of licence an expiry date that is less than
three years from the date on which it was issued or renewed.

(3) Every probationary licence expires at the end of one year after
it has been issued or at such other time as the Superintendent may determine, but
may be renewed on application to the Superintendent, payment of the fee prescribed
by the regulations and satisfaction of the filing requirements prescribed by the regu-
lations, unless previously cancelled or suspended by the Superintendent.  R.S., c. 231,
s. 54.

Regulations respecting adjusters
82 (1) With the approval of the Governor in Council, the Superinten-

dent may make regulations

(a) respecting the qualifications and classification of
adjusters;

(b) respecting probationary adjusters;

(c) providing for licences for different classes of adjusters;

(d) prescribing fees payable on the application for or
renewal of licences for adjusters;

(e) prescribing the conditions upon which a licence may
be refused, revoked, suspended or not renewed;

(f) relating to the form and content of courses of study for
different classes of adjusters and licences;
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(g) respecting the time and manner of conducting exami-
nations of adjusters and prescribing the fees for such examinations;

(h) prescribing books, accounts and records to be kept and
maintained by adjusters;

(i) fixing or limiting the fees or charges that may be made
by adjusters;

(j) requiring adjusters to supply information and make
returns to the Superintendent and prescribing the contents of those
returns;

(k) exempting any person or class of persons from any of
the provisions of this Part;

(l) defining any word or expression used but not defined
in this Part;

(m) generally for the better carrying out of this Part and the
more efficient administration of it.

(2) Regulations made under this Section come into force upon
publication in the Royal Gazette.  R.S., c. 231, s. 55.

Advisory board
83 In determining the granting or refusal of an application for a licence

or renewal of a licence of an adjuster or probationary adjuster, or the suspension or
cancellation of a licence or the reinstatement of any suspended or cancelled licence,
the Superintendent may, in any case where the Superintendent considers it proper,
nominate an advisory board consisting of three persons, one of whom must be the
Superintendent or another person appointed by the Superintendent, one of whom
must be a representative of insurers and one of whom must be a representative of
licensed adjusters before which board a hearing may be had and the report made to
the Superintendent, and the Superintendent shall take such report into consideration
when making a decision.  R.S., c. 231, s. 56.

Licence required
84 (1) No person shall, either on the person’s own account or as a

member or representative of a partnership or corporation, act or offer to undertake
to act as an adjuster or probationary adjuster unless the person is the holder of a
licence that is in force.

(2) Subject to subsection (3), unless the person holds an adjuster’s
licence that is in force, no person shall, on behalf of the person or any other person,
directly or indirectly

(a) solicit the right to negotiate or negotiate or attempt to
negotiate, for compensation, the settlement of a claim for loss or
damage arising out of a motor vehicle accident resulting from bodily
injury to or death of any person or damage to property on behalf of a
claimant; or

(b) purport to be an adjuster, investigator, consultant or
otherwise as an adviser, on behalf of any person having a claim
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against an insured for which indemnity is provided by a motor vehi-
cle liability policy.

(3) Subsection (2) does not apply to a barrister or solicitor acting
in the usual course of the barrister’s or solicitor’s profession.  R.S., c. 231, s. 57.

Suspension or cancellation of licence
85 (1) A licence may be suspended or cancelled by the Superinten-

dent if, after due investigation, the Superintendent determines that the holder of the
licence

(a) has made a material misstatement in the application for
the licence;

(b) has violated this Act or the regulations; or

(c) has demonstrated the holder’s incompetency or
untrustworthiness to act as an adjuster or probationary adjuster, by
anything done or omitted in connection with the business for which
the licence was granted.

(2) The Superintendent shall notify the adjuster or probationary
adjuster by registered mail of the suspension or cancellation of the adjuster’s or pro-
bationary adjuster’s licence pursuant to subsection (1).

(3) Upon receipt of the notification referred to in subsection (2),
the adjuster or probationary adjuster shall forthwith return the licence to the Super-
intendent.  R.S., c. 231, s. 58.

Hearing prior to suspension or cancellation
86 (1) Before cancelling or suspending an adjuster’s or probationary

adjuster’s licence pursuant to Section 85, the Superintendent shall fix a time and
place for a hearing to review the evidence and shall give the adjuster or probation-
ary adjuster 15 days notice of the hearing.

(2) The notice referred to in subsection (1) must be delivered per-
sonally or by registered mail and must include the particulars of all evidence in the
possession of the Superintendent to be reviewed at the hearing in sufficient detail to
enable the adjuster or probationary adjuster to respond.  R.S., c. 231, s. 59.

Adjuster to notify Superintendent
87 Where a licensed insurance adjuster or a person who holds a licence

on a probationary basis ceases to act as adjuster either personally or as a member or
representative of a partnership or corporation, the licensed insurance adjuster or the
person holding a licence on a probationary basis shall, within 10 business days,
notify the Superintendent in writing of such fact and the reason for the termination.
R.S., c. 231, s. 60.

Evidence of adjuster status
88 A certificate purporting to be given by the Superintendent that on a

day mentioned in the certificate
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(a) a person mentioned therein was or was not licensed under this
Part;

(b) a person mentioned therein was originally issued a licence; or

(c) the licence of any adjuster mentioned therein was renewed,
suspended, revised or revoked,

is admissible in evidence without proof of the signature or office of the person pur-
porting to give the certificate and is prima facie proof of the facts stated in the certif-
icate.  R.S., c. 231, s. 61.

Investigation
89 (1) The Superintendent, or any person authorized by the Superin-

tendent, may, upon complaint of any person interested, or when the Superintendent
or the person authorized by the Superintendent considers it necessary without com-
plaint, investigate and inquire into any such matter as the Superintendent or the per-
son designated by the Superintendent considers expedient for the due administration
of this Act, including the circumstances surrounding any transaction or matter or
thing done by an adjuster or probationary adjuster whether licensed or not licensed.

(2) For the purpose of an investigation pursuant to subsection (1),
the Superintendent or the person authorized by the Superintendent may inquire into
and examine the business affairs of the person in respect of whom the investigation
is being made, and may examine and inquire into any books, papers, documents,
correspondence, communications, negotiations, transactions, investigations, loans,
borrowings and payments to, by, on behalf of or in relation to or connected with
such person and into any property, assets or things owned, acquired or alienated in
whole or in part by such person, and any such person is bound to make prompt and
explicit answers to any such inquiries.

(3) The Superintendent, or the person authorized by the Superin-
tendent to make an investigation, may make copies of the documents referred to in
subsection (2).

(4) For the purpose of an investigation pursuant to this Section,
the Superintendent or the person authorized by the Superintendent has all the pow-
ers of a commissioner appointed pursuant to the Public Inquiries Act.  R.S., c. 231,
s. 62.

Appeal
90 (1) A person who is dissatisfied with a decision of the Superinten-

dent pursuant to this Part may, within 30 days from the date of the decision, appeal
to a judge of the Supreme Court of Nova Scotia who may, upon hearing the appeal,
which must be heard in accordance with the Summary Proceedings Act, by order do
any one or more of the following things:

(a) dismiss the appeal;

(b) allow the appeal;

(c) allow the appeal subject to terms and conditions;

(d) vary the decision appealed against;

(e) refer the matter back to the Superintendent for further
consideration and decision;
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(f) award costs of the appeal;

(g) make such other order as to the judge seems just.

(2) The appeal must be by notice of appeal and a copy thereof
must be served upon the Superintendent not less than 10 days before the day on
which the motion is returnable.

(3) On the hearing of an appeal, any evidence taken before the
Superintendent and certified by the Superintendent may, with leave of the judge
hearing the appeal, be read and has the like force and effect as if the witness were
there examined and any party affected by the appeal may call witnesses and adduce
evidence, whether or not the witnesses were called or the evidence adduced at the
hearing before the Superintendent, either as to the credibility of witnesses or as to
any other fact material to the inquiry.

(4) An appeal lies to the Nova Scotia Court of Appeal from a
decision of the Supreme Court of Nova Scotia upon any question of law but such
appeal may only be taken by leave of a judge of the Court of Appeal given upon an
application presented to the judge within 30 days after the rendering of the decision
and upon such terms as the judge may determine, and notice of such application to
the Superintendent at least two clear days before the presentation of such applica-
tion.

(5) Where leave to appeal has been granted, the appeal must be
brought by notice served on the Superintendent within 10 days after the leave to
appeal has been granted and the notice must contain the names of the parties and the
date of the decision appealed from and such other particulars as the judge granting
leave to appeal may require.  R.S., c. 231, s. 63.

PART VI

ACCIDENT AND SICKNESS INSURANCE

Interpretation of Part
91 In this Part,

“application” means a written application for insurance or for the
reinstatement of insurance;

“beneficiary” means a person designated or appointed in a contract or
by a declaration, other than the insured or the insured’s personal representa-
tive, to whom or for whose benefit insurance money payable in the event of
death by accident is to be paid;

“blanket insurance” means that class of group insurance that covers
loss arising from specific hazards incident to or defined by reference to a
particular activity or activities;

“contract” means a contract of insurance;

“Court” means the Supreme Court of Nova Scotia or a judge thereof;

“creditor’s group insurance” means insurance effected by a creditor
whereby the lives or well-being, or the lives and well-being, of a number of
the creditor’s debtors are insured severally under a single contract;
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“declaration” means an instrument signed by the insured

(a) with respect to which an endorsement is made on the
policy;

(b) that identifies the contract; or

(c) that describes the insurance or insurance fund or a part
thereof,

in which the insured designates or alters or revokes the designation of the
insured’s personal representative or a beneficiary as one to whom or for
whose benefit shall be paid the insurance money that is payable in the event
of death by accident;

“family insurance” means insurance whereby the lives or well-being,
or the lives and well-being, of the insured and one or more persons related to
the insured by blood, marriage or adoption are insured under a single con-
tract between an insurer and the insured;

“group insurance” means insurance other than creditor’s group insur-
ance and family insurance, whereby the lives or well-being, or the lives and
well-being, of a number of persons are insured severally under a single con-
tract between an insurer and an employer or other person;

“group person insured” means a person who is insured under a con-
tract of group insurance and upon whom a right is conferred by the contract,
but does not include a person who is insured thereunder as a person depend-
ent upon or related to the person;

“instrument” includes a will;

“insurance” means accident insurance, sickness insurance, or acci-
dent and sickness insurance;

“insured” means

(a) in the case of group insurance, in the provisions of this
Part relating to the designation of beneficiaries or of personal repre-
sentatives as recipients of insurance money and their rights and sta-
tus, the group person insured; and

(b) in all other cases, the person who makes a contract
with an insurer;

“person insured” means a person in respect of an accident to whom,
or in respect of whose sickness, insurance money is payable under a con-
tract, but does not include a group person insured;

“will” includes a codicil.  R.S., c. 231, s. 64.

Application of Part
92 (1) Notwithstanding any agreement, condition or stipulation to

the contrary, this Part applies to a contract made in the Province on and after
December 1, 1970, and this Section and Sections 91, 93, 94, 103, 106 to 108, 112
and 114 to 130 apply also to a contract made in the Province before that day.

(2) Sections 53, 54, 55, 56, 58, 65 and 68 of Part V of Chapter 148
of the Revised Statutes, 1967, in force immediately prior to December 1, 1970, apply
to a contract made in the Province before that day.
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(3) This Part does not apply to

(a) accidental death insurance;

(b) creditor’s group insurance;

(c) disability insurance; or

(d) insurance provided under Section 176 or 199.  R.S.,
c. 231, s. 65.

Application to group insurance contract
93 In the case of a contract of group insurance made with an insurer

authorized to transact insurance in the Province at the time the contract was made,
this Part applies in determining

(a) the rights and status of beneficiaries and personal representa-
tives as recipients of insurance money, if the group person insured was resi-
dent in the Province at the time group person insured became insured; and

(b) the rights and obligations of the group person insured if the
group person insured was resident in the Province at the time the group per-
son insured became insured.  R.S., c. 231, s. 66.

Policy to be issued
94 An insurer entering into a contract shall issue a policy.  R.S., c. 231, s. 67.

Particulars in policy
95 (1) This Section does not apply to

(a) a contract of group insurance; or

(b) a contract made by a fraternal society.

(2) An insurer shall set forth the following particulars in the pol-
icy:

(a) the name or a sufficient description of the insured and
of the person insured;

(b) the amount or the method of determining the amount
of the insurance money payable and the conditions under which it
becomes payable;

(c) the amount or the method of determining the amount
of the premium and the period of grace, if any, within which it may
be paid;

(d) the conditions upon which the contract may be rein-
stated if it lapses; and

(e) the term of the insurance or the method of determining
the day upon which the insurance commences and terminates.  R.S.,
c. 231, s. 68.

Condition respecting confinement
96 (1) Where a contract of accident insurance or sickness insurance

issued on or after July 1, 1976, includes a provision that a benefit is payable to an
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insured on account of the insured’s disability and the provision is conditional on the
confinement of the insured, the condition is null and void.

(2) Notwithstanding subsection (1), a contract of accident or sick-
ness insurance may provide for

(a) early commencement of loss of time benefits based on
the admission to hospital of the person insured;

(b) payment of loss of time benefits during the period of
in-patient hospitalization of the person insured;

(c) payment of per diem benefits during the period of in-
patient hospitalization of the person insured;

(d) payment of lump sum benefits based on the admission
to hospital or the period of in-patient hospitalization of the person
insured.  R.S., c. 231, s. 69.

Particulars in policy of group insurance
97 In the case of a contract of group insurance, an insurer shall set forth

the following particulars in the policy:

(a) the name or a sufficient description of the insured;

(b) the method of determining the group persons insured and per-
sons insured;

(c) the amount or the method of determining the amount of the
insurance money payable and the conditions under which it becomes paya-
ble;

(d) the period of grace, if any, within which the premium may be
paid; and

(e) the term of the insurance or the method of determining the day
upon which the insurance commences and terminates.  R.S., c. 231, s. 70.

Continuing liability after termination
98 (1) In this Section,

“original maximum benefit” means, in relation to a contract of
group insurance, the maximum period provided under that contract
for the payment of any benefit payable thereunder in respect of loss
of income;

“prescribed time period” means, in relation to a contract of
group insurance, a continuous period of six months following the ter-
mination of the contract or benefit provision therein or such longer
continuous period as may be provided in that contract instead of the
six month period.

(2) Where a contract of group insurance or benefit provision
therein is terminated, the insurer continues, as though the contract or benefit provi-
sion had remained in full force and effect, to be liable, to or in respect of any group
person insured under the contract, to pay benefits thereunder relating to

(a) loss of income because of disability;
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(b) death;

(c) dismemberment; or

(d) accidental damage to natural teeth,

arising from an accident or sickness that occurred before the termination of the con-
tract or benefit provision, if the disability, death, dismemberment or accidental dam-
age to natural teeth is reported to the insurer within the prescribed time period.

(3) Notwithstanding clause (2)(a), an insurer does not remain lia-
ble, under a contract or benefit provision described in that subsection, to pay a ben-
efit for loss of income for the reoccurrence, after the termination of that contract or
benefit provision, of a disability that reoccurs after a continuous period of six
months, or such longer period as is provided in the contract, during which the group
person insured was not disabled.

(4) An insurer who is liable under subsection (2) to pay a benefit
for loss of income on account of the disability of a group person insured is not liable
to pay benefits for any period longer than the period remaining of the original max-
imum benefit period in respect of the disability of the group person insured.

(5) Where a contract of group insurance, herein referred to as the
“replacing contract”, is entered into within 31 days of the termination of another
contract of group insurance, herein referred to as the “other contract”, and insures
the same group or a part of the group insured under the other contract,

(a) the replacing contract must provide or is deemed to
provide that any person who was insured under the other contract at
the time of its termination is insured under the replacing contract
from and after the termination of the other contract, if

(i) the insurance on that person under the other
contract terminated solely by reason of the termination of the
other contract, and

(ii) the person is a member of a class eligible for
insurance under the replacing contract;

(b) every person who was insured under the other contract
and who is insured under the replacing contract is entitled to receive
credit for satisfaction of any deductible earned before the effective
date of the replacing contract; and

(c) no person who was insured under the other contract
shall be excluded from eligibility under the replacing contract solely
because of not being actively at work on the effective date of the
replacing contract,

but, where the replacing contract provides that the full benefits required to be paid
pursuant to subsection (2) by the insurer of the other contract are to be provided
instead under the replacing contract, the insurer of the other contract is not liable to
pay any such benefits.  R.S., c. 231, s. 71.

Particulars to person covered
99 (1) Except as provided in subsection (2) in the case of a contract

of group insurance, an insurer shall issue for delivery by the insured to each group
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person insured a certificate or other document in which are set forth the following
particulars:

(a) the name of the insurer and a sufficient identification
of the contract;

(b) the amount or the method of determining the amount
of insurance on the group person insured and on any person insured;

(c) the circumstances under which the insurance termi-
nates, and the rights, if any, upon such termination of the group per-
son insured and of any person insured.

(2) This Section does not apply to a contract of blanket insurance
or to a contract of group insurance of a non-renewable type issued for a term of six
months or less.  R.S., c. 231, s. 72.

Disclosure of exception or reduction
100 (1) Subject to Section 101 and except as otherwise provided in this

Section, the insurer shall set forth in the policy every exception or reduction affect-
ing the amount payable under the contract, either in the provision affected by the
exception or reduction, or under a heading such as “Exceptions” or “Reductions”.

(2) Where the exception or reduction affects only one provision in
the policy, it must be set forth in that provision.

(3) Where the exception or reduction is contained in an endorse-
ment, insertion or rider, the endorsement, insertion or rider must, unless it affects all
amounts payable under the contract, make reference to the provisions in the policy
affected by the exception or reduction.

(4) The exception or reduction mentioned in Section 113 need not
be set forth in the policy.

(5) This Section does not apply to a contract made by a fraternal
society.  R.S., c. 231, s. 73.

Statutory conditions
101 Subject to Section 102, the conditions set forth in the Schedule to this

Part are deemed to be part of every contract other than a contract of group insurance
and must be printed on or attached to the policy forming part of such contract with
the heading “Statutory Conditions”.  R.S., c. 231, s. 74.

Omission of statutory condition
102 (1) Where a statutory condition is not applicable to the benefits

provided by the contract it may be omitted from the policy or varied so that it will
be applicable.

(2) Statutory conditions 3, 4 and 9 may be omitted from the pol-
icy if the contract does not contain any provisions respecting the matters dealt with
therein.
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(3) Statutory conditions 5 and 6 must be omitted from the policy
if the contract does not provide that it may be terminated by the insurer prior to the
expiry of any period for which a premium has been accepted.

(4) Statutory conditions 3, 4, 5, 6 and 9, and subject to the restric-
tion in subsection (5), statutory condition 7, may be varied but, where by reason of
the variation the contract is less favourable to the insured, a person insured or a ben-
eficiary than it would be if the condition had not been varied, the condition is
deemed to be included in the policy in the form in which it appears in Section 101.

(5) Clauses (1)(a) and (b) of statutory condition 7 may not be var-
ied in policies providing benefits for loss of time.

(6) Statutory conditions 10 and 11 may be varied by shortening
the periods of time prescribed therein, and statutory condition 12 may be varied by
lengthening the period of time prescribed therein.

(7) The title of a statutory condition must be reproduced in the
policy along with the statutory condition, but the number of a statutory condition
may be omitted.

(8) In the case of a contract made by a fraternal society,

(a) the following provision must be printed on every pol-
icy in substitution for paragraph (1) of statutory condition 1:

1 (1) The contract - This policy, the Act or instrument of
incorporation of the society, its constitution, bylaws and rules, and the
amendments made from time to time to any of them, the application for the
contract and the medical statement of the applicant, constitute the entire con-
tract, and no agent has authority to change the contract or waive any of its
provisions.

and

(b) statutory condition 5 must not be printed on the policy.
R.S., c. 231, s. 75.

Notice of statutory conditions
103 In the case of a policy of accident insurance of a non-renewable type

issued for a term of six months or less or in relation to a ticket of travel, the statutory
conditions need not be printed on or attached to the policy if the policy contains the
following notice printed in conspicuous type:

Notwithstanding any other provision herein contained, this contract is subject
to the statutory conditions in the Insurance Act respecting contracts of acci-
dent insurance.

R.S., c. 231, s. 76.

Effect of delivery of policy or renewal
104 (1) Where a policy evidencing a contract or a certificate evidenc-

ing the renewal of a contract is delivered to the insured and the initial premium or,
in the case of a renewal certificate, the renewal premium therefor has not been fully
paid,
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(a) the contract or the renewal thereof evidenced by the
certificate is as binding on the insurer as if such premium had been
paid although delivered by an officer or an agent of the insurer who
did not have authority to deliver it; and

(b) the contract may be terminated for the non-payment of
the premium by the insurer upon 10 days notice of termination given
in writing to the insured and mailed postage prepaid and registered to
the latest address of the insured on the records of the insurer and the
10 days begin on the day following the date of mailing such notice.

(2) This Section does not apply to a contract of group insurance
or to a contract made by a fraternal society.  R.S., c. 231, s. 77.

Unpaid premium
105 (1) An insurer may

(a) deduct unpaid premiums from an amount that it is lia-
ble to pay under a contract; or

(b) sue the insured for unpaid premiums.

(2) Where a cheque or other bill of exchange or a promissory note
or other written promise to pay is given for the whole or part of a premium and pay-
ment is not made according to its tenor, the premium or part thereof is deemed never
to have been paid.

(3) Clause (1)(a) does not apply to a contract of group insurance.

(4) This Section does not apply to a contract made by a fraternal
society.  R.S., c. 231, s. 78.

Persons with insurable interest
106 Without restricting the meaning of the expression “insurable inter-

est”, a person has an insurable interest in the person’s own life and well-being and
in the life and well-being of

(a) the person’s child or grandchild;

(b) the person’s spouse or common-law partner;

(c) any person upon whom the person is wholly or in part depend-
ent for, or from whom the person is receiving support or education;

(d) the person’s officer or employee; and

(e) any person in whom the person has a pecuniary interest.  R.S.,
c. 231, s. 79; 2000, c. 29, s. 24.

No insurable interest
107 (1) Subject to subsection (2), where at the time a contract would

otherwise take effect the insured has no insurable interest, the contract is void.

(2) A contract is not void for lack of insurable interest

(a) if it is a contract of group insurance; or
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(b) if the person insured has consented in writing to the
insurance.

(3) Where the person insured is under the age of 16 years, consent
to the insurance may be given by one of the person’s parents or by a person standing
in loco parentis to the person.  R.S., c. 231, s. 80.

POLICIES ON LIVES OF MINORS

Capacity of minor
108 (1) Except in respect of the minor’s rights as beneficiary, a minor

who has attained the age of 16 years has the capacity of a person of the age of 19
years

(a) to make an enforceable contract; and

(b) in respect of a contract.

(2) A beneficiary who has attained the age of 18 years has the
capacity of a person of the age of 19 years to receive insurance money payable to
the beneficiary and to give a valid discharge therefor.  R.S., c. 231, s. 81.

MISREPRESENTATION AND NON-DISCLOSURE

Duty to disclose
109 (1) An applicant for insurance on the applicant’s own behalf and

on behalf of each person to be insured, and each person to be insured, shall disclose
to the insurer in any application, on a medical examination, if any, and in any writ-
ten statements or answers furnished as evidence of insurability, every fact within the
applicant’s knowledge that is material to the insurance and is not so disclosed by the
other.

(2) Subject to Sections 110 and 113, a failure to disclose, or a mis-
representation of, such a fact renders a contract voidable by the insurer.

(3) In the case of a contract of group insurance, a failure to dis-
close or a misrepresentation of such a fact with respect to a group person insured or
a person insured under the contract does not render the contract voidable, but, where
evidence of insurability is specifically requested by the insurer, the insurance in
respect of such a person is, subject to Section 110, voidable by the insurer.  R.S.,
c. 231, s. 82.

Contract not voidable
110 (1) Subject to Section 113 and except as provided in subsection (2),

(a) where a contract, including renewals thereof, except a
contract of group insurance, has been in effect continuously for two
years with respect to a person insured, a failure to disclose or a mis-
representation of a fact with respect to that person required by Sec-
tion 109 to be disclosed does not, except in the case of fraud, render
the contract voidable;

(b) where a contract of group insurance, including renew-
als thereof, has been in effect continuously for two years with respect
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to a group person insured or a person insured, a failure to disclose or
a misrepresentation of a fact with respect to that group person insured
or person insured required by Section 109 to be disclosed does not,
except in the case of fraud, render the contract voidable with respect
to that group person insured or person insured.

(2) Where a claim arises from a loss incurred or a disability begin-
ning before a contract, including renewals thereof, has been in force for two years
with respect to the person in respect of whom the claim is made, subsection (1) does
not apply to that claim.  R.S., c. 231, s. 83.

Reinstatement
111 Sections 109 and 110 apply with necessary changes to a failure at the

time of reinstatement of a contract to disclose or a misrepresentation at that time,
and the period of two years to which reference is made in Section 110 commences
to run in respect of a reinstatement from the date of reinstatement.  R.S., c. 231, s. 84.

Prior existence of disease or condition
112 Where a contract contains a general exception or reduction with

respect to pre-existing disease or physical conditions and the person insured or
group person insured suffers or has suffered from a disease or physical condition
that existed before the date the contract came into force with respect to that person
and the disease or physical condition is not by name or specific description
excluded from the insurance respecting that person,

(a) the prior existence of the disease or physical condition is not,
except in the case of fraud, available as a defence against liability in whole
or in part for a loss incurred or a disability beginning after the contract,
including renewals thereof, has been in force continuously for two years
immediately prior to the date of loss incurred or commencement of disability
with respect to that person; and

(b) the existence of the disease or physical condition is not,
except in the case of fraud, available as a defence against liability in whole
or in part if the disease or physical condition was disclosed in the application
for the contract.  R.S., c. 231, s. 85.

Misstatement of age
113 (1) Subject to subsections (2) and (3), where the age of the person

insured has been misstated to the insurer then, at the option of the insurer, either

(a) the benefits payable under the contract shall be
increased or decreased to the amount that would have been provided
for the same premium at the correct age; or

(b) the premium may be adjusted in accordance with the
correct age as of the date the person insured became insured.

(2) In the case of a contract of group insurance, where there is a
misstatement to the insurer of the age of a group person insured or person insured,
the provisions, if any, of the contract with respect to age or misstatement of age
shall apply.
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(3) Where the age of a person affects the commencement or ter-
mination of the insurance, the true age governs.  R.S., c. 231, s. 86.

BENEFICIARIES

Designation of representative or beneficiary
114 (1) Unless otherwise provided in the policy, an insured may, in a

contract or by a declaration, designate the insured’s personal representative or a
beneficiary to receive insurance money payable in the event of death by accident,
and may from time to time alter or revoke the designation by declaration.

(2) A designation in an instrument purporting to be a will is not
ineffective by reason only of the fact that the instrument is invalid as a will or that
the designation is invalid as a bequest under the will.

(3) A designation in a will is of no effect against a designation
made later than the making of the will.

(4) Where a designation is contained in a will and subsequently
the will is revoked by operation of law or otherwise, the designation is thereby
revoked.

(5) Where a designation is contained in an instrument that pur-
ports to be a will and subsequently the instrument, if it had been valid as a will
would have been revoked by operation of law or otherwise, the designation is
thereby revoked.  R.S., c. 231, s. 87.

Designation and payment
115 (1) A designation in favour of the “heirs”, “next of kin” or

“estate”, or the use of words of like import in a designation, are deemed to be a
designation of the personal representative.

(2) Where a beneficiary predeceases the person insured or group
person insured, as the case may be, and no disposition of the share of the deceased
beneficiary in the insurance money is provided in the contract or by declaration, the
share is payable

(a) to the surviving beneficiary;

(b) where there is more than one surviving beneficiary, to
the surviving beneficiaries in equal shares; or

(c) where there is no surviving beneficiary, to the insured
or group person insured, as the case may be, or the insured’s or group
person insured’s personal representative.

(3) A beneficiary designated under Section 114 may, upon the
death by accident of the person insured or group person insured, enforce for the
beneficiary’s own benefit, and a trustee appointed pursuant to Section 116 may
enforce as trustee, the payment of insurance money payable to the trustee or benefi-
ciary, and the payment to the beneficiary or trustee discharges the insurer to the
extent of the amount paid, but the insurer may set up any defence that it could have
set up against the insured or the insured’s personal representative.  R.S., c. 231, s. 88.
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Trustee for beneficiary
116 An insured may, in contract or by a declaration appoint a trustee for a

beneficiary, and may alter or revoke the appointment by a declaration.  R.S., c. 231,
s. 89.

Payment and assignment
117 (1) Until an insurer receives at its head or principal office in Can-

ada an instrument or an order of a Court affecting the right to receive insurance
money, or a notarial copy or a copy verified by statutory declaration of any such
instrument or order, it may make payment of the insurance money and is as fully
discharged to the extent of the amount paid as if there were no such instrument or
order.

(2) Subsection (1) does not affect the rights or interests of any
person other than the insurer.

(3) Where an assignee of a contract gives notice in writing of the
assignment to the insurer at its head or principal office in Canada, the assignee has
priority of interest as against

(a) any assignee other than one who gave notice earlier in
like manner; and

(b) a beneficiary.

(4) Where a contract is assigned unconditionally and otherwise
than as security, the assignee has all the rights and interest given by the contract and
by this Part to the insured, and is deemed to be the insured.

(5) A provision in a contract to the effect that the rights or inter-
ests of the insured, or in the case of a contract of group insurance the group person
insured, are not assignable, is valid.  R.S., c. 231, s. 90.

Entitlement of beneficiary
118 (1) Where a beneficiary is designated, any insurance money paya-

ble to the beneficiary is not, from the time of the happening of the event upon which
it becomes payable, part of the estate of the insured, and is not subject to the claims
of the creditors of the insured.

(2) While there is in effect a designation of beneficiary in favour
of any one or more of a spouse or common-law partner, child, grandchild or parent
of the person insured or group person insured, the rights and interests of the insured
in the insurance money and in the contract so far as either relate to accidental death
benefits are exempt from execution or seizure.  R.S., c. 231, s. 91; 2000, c. 29, s. 24.

Enforcement of contract by group person insured
119 A group person insured may, in the group person insured’s own

name, enforce a right given by a contract to the group person insured, or to a person
insured thereunder as a person dependent upon or related to the group person
insured, subject to any defence available to the insurer against the group person
insured or such person insured or against the insured.  R.S., c. 231, s. 92.
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Simultaneous deaths
120 Unless a contract or a declaration otherwise provides, where a person

insured or group person insured and a beneficiary die at the same time or in circum-
stances rendering it uncertain which of them survived the other, the insurance
money is payable in accordance with subsection 115(2) as if the beneficiary had
predeceased the person insured or group person insured.  R.S., c. 231, s. 93.

Payment into court
121 (1) Where the insurer admits liability for the insurance money or

any part thereof, and it appears to the insurer that

(a) there are adverse claimants;

(b) the whereabouts of the person entitled is unknown; or

(c) there is no person capable of giving or authorized to
give a valid discharge therefor who is willing to do so,

the insurer may apply ex parte to the Court for an order for payment of money into
Court, and the Court may upon such notice, if any, as it considers necessary, make
an order accordingly.

(2) The Court may fix without taxation the costs incurred upon or
in connection with any application or order made under subsection (1), and may
order the costs to be paid out of the insurance money or by the insurer or otherwise
as it considers just.

(3) A payment made pursuant to an order under subsection (1)
discharges the insurer to the extent of the payment.  R.S., c. 231, s. 94.

Payment into court for minor
122 (1) Where an insurer admits liability for insurance money paya-

ble to a minor and there is no person capable of giving and authorized to give a
valid discharge therefor who is willing to do so, the insurer may at any time after
30 days from the date of the happening of the event upon which the insurance
money becomes payable, pay the money less the applicable costs mentioned in sub-
section (2) into court to the credit of the minor.

(2) The insurer may retain out of the insurance money for costs
incurred upon payment into court under subsection (1), the sum of $10 if the
amount does not exceed $1,000, and the sum of $15 in other cases, and payment of
the remainder of the money into court discharges the insurer.

(3) No order is necessary for payment into court under subsec-
tion (1), but the accountant or other proper officer shall receive the money upon the
insurer filing with the accountant or officer an affidavit showing the amount paya-
ble and the name, date of birth and residence of the minor, and upon such payment
being made the insurer shall forthwith notify the Minister of Community Services
and deliver to the Minister a copy of the affidavit.  R.S., c. 231, s. 95.

Payment for beneficiary under disability
123 Where it appears that a representative of a beneficiary who is under

disability may, under the law of the domicile of the beneficiary, accept payments on
behalf of the beneficiary, the insurer may make payment to the representative and

3921



54 insurance c. I-7

any such payment discharges the insurer to the extent of the amount paid.  R.S., c. 231,
s. 96.

Payment to authorized person
124 Notwithstanding that insurance money is payable to a person, the

insurer may, where the contract so provides, but subject always to the rights of an
assignee, pay an amount not exceeding $2,000 to

(a) a relative by blood or connection by marriage of a person
insured or the group person insured; or

(b) any person appearing to the insurer to be equitably entitled
thereto by reason of having incurred expense for the maintenance, medical
attendance or burial of a person insured or the group person insured, or to
have a claim against the estate of a person insured or the group person
insured in relation thereto, and any such payment discharges the insurer to
the extent of the amount paid.  R.S., c. 231, s. 97.

Place of payment
125 (1) Subject to subsection (2), insurance money is payable in the

Province.

(2) In the case of a contract of group insurance, insurance money
is payable in the province of Canada in which the group person insured was resident
at the time the group person insured became insured.

(3) Unless a contract otherwise provides, a reference therein to
dollars means Canadian dollars whether the contract by its terms provides for pay-
ment in Canada or elsewhere.

(4) Where a person entitled to receive insurance money is not
domiciled in the Province, the insurer may pay the insurance money to that person
or to any person who is entitled to receive it on the person’s behalf by the law of the
domicile of the payee and any such payment discharges the insurer to the extent of
the amount paid.

(5) Where insurance money is by the contract payable to a person
who has died or to the person’s personal representative and such deceased person
was not at the date of the person’s death domiciled in the Province, the insurer may
pay the insurance money to the personal representative of such person appointed
under the law of the person’s domicile, and any such payment discharges the insurer
to the extent of the amount paid.  R.S., c. 231, s. 98.

Claimant may sue in Province
126 Regardless of the place where a contract was made, a claimant who is

a resident of the Province may bring an action in the Province if the insurer was
authorized to transact insurance in the Province at the time the contract was made or
at the time the action is brought.  R.S., c. 231, s. 99.
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Information affecting insurance money
127 An insurer does not incur any liability for any default, error or omis-

sion in giving or withholding information as to any notice or instrument that it has
received and that affects the insurance money.  R.S., c. 231, s. 100.

Undue prominence to policy term
128 The insurer shall not in the policy give undue prominence to any pro-

vision or statutory condition as compared to other provisions or statutory condi-
tions, unless the effect of that provision or statutory condition is to increase the
premium or decrease the benefits otherwise provided for in the policy.  R.S., c. 231,
s. 101.

Imperfect compliance with statutory condition
129 Where there has been imperfect compliance with a statutory condi-

tion as to any matter or thing to be done or omitted by the insured, person insured or
claimant with respect to the loss insured against and a consequent forfeiture or
avoidance of the insurance in whole or in part, and a Court before which a question
relating thereto is tried considers it inequitable that the insurance should be forfeited
or avoided on that ground, the Court may relieve against the forfeiture or avoidance
on such terms as it considers just.  R.S., c. 231, s. 102.

Persons not agent of insured
130 No officer, agent, employee or servant of the insurer, and no person

soliciting insurance, whether or not the person is an agent of the insurer is, to the
prejudice of the insured, person insured or group person insured, deemed to be the
agent of the insured or of the person insured or group person insured in respect of
any question arising out of the contract.  R.S., c. 231, s. 103.

SCHEDULE TO PART VI

STATUTORY CONDITIONS

1 (1) The contract - The application, this policy, any document attached to
this policy when issued, and any amendment to the contract agreed upon in writing after the
policy is issued, constitute the entire contract, and no agent has authority to change the con-
tract or waive any of its provisions.

(2) Waiver - The insurer is deemed not to have waived any condition of
this contract, either in whole or in part, unless the waiver is clearly expressed in writing
signed by the insurer.

(3) Copy of application - The insurer shall, upon request, furnish to the
insured or to a claimant under the contract a copy of the application.

2 Material facts - No statement made by the insured or person insured at the
time of application for this contact shall be used in defence of a claim under or to avoid this
contract unless it is contained in the application or any other written statements or answers
furnished as evidence of insurability.

3 (1) Changes in occupation - Where after the contract is issued the person
insured engages for compensation in an occupation that is classified by the insurer as more
hazardous than that stated in this contract, the liability under this contract is limited to the
amount that the premium paid would have purchased for the more hazardous occupation
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according to the limits, classification of risks and premium rates in use by the insurer at the
time the person insured engaged in the more hazardous occupation.

(2) Where the person insured changes the person’s occupation from that
stated in this contract to an occupation classified by the insurer as less hazardous and the
insurer is so advised in writing, the insurer shall either,

(a) reduce the premium rate; or

(b) issue a policy for the unexpired term of this contract at the
lower rate of premium applicable to the less hazardous occupation,

according to the limits, classification of risks, and premium rates used by the insurer at the
date of receipt of advice of the change in occupation, and shall refund to the insured the
amount by which the unearned premium on this contract exceeds the premium at the lower
rate for the unexpired term.

4 Relation of earnings to insurance - Where the benefits for loss of time paya-
ble hereunder, either alone or together with benefits for loss of time under another contract,
including a contract of group accident insurance or group sickness insurance or of both and a
life insurance contract providing disability insurance, exceed the money value of the time of
the person insured, the insurer is liable only for that proportion of the benefits for loss of time
stated in this policy that the money value of the time of the person insured bears to the aggre-
gate of the benefits for loss of time payable under all such contracts and the excess premium,
if any, paid by the insured shall be returned to the insured by the insurer.

5 Termination by insured - The insured may terminate this contract at any time
by giving written notice of termination to the insurer by registered mail to its head office or
chief agency in the Province, or by delivery thereof to an authorized agent of the insurer in
the Province, and the insurer shall upon surrender of this policy refund the amount of pre-
mium paid in excess of the short rate premium calculated to the date of receipt of such notice
according to the table in use by the insurer at the time of termination.

6 (1) Termination by insurer - The insurer may terminate this contract at
any time by giving written notice of termination to the insured and by refunding concurrently
with the giving of notice the amount of premium paid in excess of the pro rata premium for
the expired time.

(2) The notice of termination may be delivered to the insured, or it may
be sent by registered mail to the latest address of the insured on records of the insurer.

(3) Where the notice of termination is delivered to the insured, five days
notice of termination must be given; where it is mailed to the insured, 10 days notice of termi-
nation must be given, and the 10 days begin on the day following the date of mailing of
notice.

7 (1) Notice and proof of claim - The insured or a person insured or a ben-
eficiary entitled to make a claim, or the agent of any of them, shall

(a) give written notice of claim to the insurer

(i) by delivery thereof, or by sending it by registered
mail to the head office or chief agency of the insurer in the Province,
or

(ii) by delivery thereof to an authorized agent of the
insurer in the Province,

not later than 30 days from the date a claim arises under the contract on
account of an accident, sickness or disability;
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(b) within 90 days from the date a claim arises under the contract
on account of an accident, sickness or disability, furnish to the insurer such
proof as is reasonably possible in the circumstances of the happening of the
accident or the commencement of the sickness or disability, and the loss
occasioned thereby, the right of the claimant to receive payment, the claim-
ant’s age and the age of the beneficiary if relevant; and

(c) where so required by the insurer, furnish a satisfactory certif-
icate as to the cause or nature of the accident, sickness or disability for which
claim may be made under the contract and as to the duration of such disabil-
ity.

(2) Failure to give notice or proof - Failure to give notice of claim or fur-
nish proof of claim within the time prescribed by this statutory condition does not invalidate
the claim if the notice or proof is given or furnished as soon as reasonably possible, and in no
event later than one year from the date of the accident or the date a claim arises under the
contract on account of sickness or disability if it is shown that it was not reasonably possible
to give notice or furnish proof within the time so prescribed.

8 Insurer to furnish forms for proof of claim - The insurer shall furnish forms
for proof of claim within 15 days after receiving notice of claim, but, where the claimant has
not received the forms within that time, the claimant may submit the claimant’s proof of
claim in the form of a written statement of the cause or nature of the accident, sickness or dis-
ability giving rise to the claim and of the extent of the loss.

9 Rights of examination - As a condition precedent to recovery of insurance
moneys under this contract,

(a) the claimant shall afford to the insurer an opportunity to examine the
person of the person insured when and so often as it reasonably requires while the
claim hereunder is pending; and

(b) in the case of death of the person insured, the insurer may require an
autopsy subject to any law of the applicable jurisdiction relating to autopsies.

10 When moneys payable other than for loss of time - All moneys payable under
this contract, other than benefits for loss of time, must be paid by the insurer within 60 days
after it has received proof of claim.

11 When loss of time benefits payable - The initial benefits for loss of time must
be paid by the insurer within 30 days after it has received proof of claim, and payment must
be made thereafter in accordance with the terms of the contract but not less frequently than
once in each succeeding 60 days while the insurer remains liable for the payments if the per-
son insured when required to do so furnishes before payment proof of continuing disability.

12 Limitation of actions - An action or proceeding against the insurer for the
recovery of a claim under this contract may not be commenced more than one year after the
date the insurance money became payable or would become payable if it had been a valid
claim.

R.S., c. 231, Part V, Sch.
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PART VII

AUTOMOBILE INSURANCE

Interpretation of Part
131 In this Part,

“Assigned Risk Plan” means the Nova Scotia Automobile Assigned
Risk Plan as presently constituted and operated by automobile insurance
companies carrying on business in the Province or by the Facility Associa-
tion and approved for the purpose of this Act by the Minister;

“automobile” includes a trolley bus and a self-propelled vehicle, and
the trailers, accessories and equipment of any of them but does not include
railway rolling stock that runs on rails, watercraft or aircraft of any kind;

“automobile insurance” means insurance

(a) against liability arising out of

(i) bodily injury to or death of a person, or

(ii) loss of or damage to property,

caused by an automobile or the use or operation thereof;

(b) against loss of or damage to an automobile and the loss
of use thereof,

and includes insurance otherwise coming within the class of accident insur-
ance if the accident is caused by an automobile or the use or operation
thereof, whether liability exists or not, and if the contract also includes insur-
ance described in clause (a);

“contract” means a contract of automobile insurance;

“Facility Association” means the Facility Association continued
under the Compulsory Automobile Insurance Act (Ontario) and includes any
successor to it;

“insured” means a person insured by a contract whether named or
not, and includes any person who is stated in the contract to be entitled to
benefits payable under insurance referred to in Section 199, whether or not
the person is described therein as an insured person;

“licensed insurer” means an insurer licensed pursuant to Section 5 to
carry on the business of automobile insurance in the Province;

“mandatory condition” means a condition in a contract prescribed by
the regulations;

“motor vehicle liability policy” means a policy, or that part of a pol-
icy, evidencing a contract insuring

(a) the owner or driver of an automobile; or

(b) a person who is not the owner or driver thereof if the
automobile is being used or operated by the person’s employee or
agent or any other person on the person’s behalf,
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against liability arising out of bodily injury to or the death of a person or loss
or damage to property caused by an automobile or the use or operation
thereof;

“non-owner’s policy” means a motor vehicle liability policy insuring
a person solely in respect of the use or operation by the person or on the per-
son’s behalf of an automobile that is not owned by the person;

“owner’s policy” means a motor vehicle liability policy insuring a
person in respect of the ownership, use or operation of an automobile owned
by the person and within the description or definition thereof in the policy,
and, where the contract so provides, in respect of the use or operation of any
other automobile;

“rating bureau” means any association or body, incorporated or unin-
corporated, of insurance companies created or organized for the purpose of
filing or promulgating rates of premium payable upon contracts of automo-
bile insurance in the Province or that assumes to file or promulgate such
rates by agreement among the members thereof or otherwise.  R.S., c. 231,
s. 104; 1995-96, c. 20, s. 1; 2003 (2nd Sess.), c. 1, s. 8.

APPLICATION OF PART

Application of Part
132 (1) This Part applies to contracts providing automobile insurance

made or renewed in the Province.

(2) This Part does not apply to contracts insuring only against

(a) loss of, or damage to, an automobile while in or on
described premises;

(b) loss of, or damage to, property carried in or upon an
automobile; or

(c) liability for loss of, or damage to, property carried in or
upon an automobile.

(3) This Part does not apply to a contract providing insurance
with respect to an automobile not required to be registered under the Motor Vehicle
Act, unless it is insured under a contract evidenced by a form of policy approved
under this Part.

(4) This Part does not apply to a contract insuring solely the inter-
est of a person who has a lien upon, or has as security legal title to, an automobile
and who does not have possession of the automobile.

(5) Every insurance company from time to time licensed to issue
a motor vehicle liability policy shall subscribe to the Assigned Risk Plan and be a
member of Judgment Recovery (N.S.) Ltd. and is bound by any and all provisions
governing such subscribers and members.

(6) Every Assigned Risk Plan shall file with the Superintendent a
copy of its constitution, bylaws, rules and regulations and any alterations or addi-
tions thereto not later than 10 days after the same are made.  R.S., c. 231, s. 105.
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Participation in plan
133 (1) Every insurer carrying on the business of automobile insur-

ance in the Province must be a participant in and is subject to the terms and condi-
tions of any government or industry plan to ensure a market for automobile
insurance to all licensed operators of a motor vehicle.

(2) Every insurer carrying on the business of automobile insur-
ance in the Province must be a participant in and is subject to the terms and condi-
tions of the facility association plan of operations that will provide, in accordance
with Sections 177 to 197, payment with respect to claims for damages made by per-
sons who are not insured under a contract within the meaning of Section 176 and
who have no other insurance or have other insurance that is inadequate, with respect
to the damages claimed, and shall, in accordance with this Act and the articles of
association or bylaws of a plan to which subsection (1) applies, establish and imple-
ment a plan of operation and carry out its obligations in the Province with respect to
that plan of operation.

(3) The responsible official of any plan referred to in subsection (1)
shall file with the Superintendent a copy of the constitution, bylaws, rules and regula-
tions thereof and, in case of any change that may be proposed or contemplated there-
after, shall also file a copy of such change at least 30 days before the change is to go
into effect.

(4) The Governor in Council may appoint a person, board or
agency to prepare and implement a plan to ensure a market for automobile insur-
ance to all licensed operators of a motor vehicle or to determine, review, approve,
reject or vary rates, surcharges, premiums or other amount payable by an insured for
insurance issued under such a plan, and the appointment of a person, board or
agency pursuant to this subsection confers upon the person, board or agency all
powers and authorities necessary to carry out the intent and purpose of this Section.

(5) A person, board or agency referred to in subsection (4) may
fix fees to recover the direct and indirect costs incurred by the person, board or
agency in performing their functions and duties pursuant to this Section.

(6) The fees referred to in subsection (5)

(a) must be paid to the person, board or agency by the
facility association in such proportions as the person, board or agency
determines; and

(b) may include the cost of retaining experts and legal
counsel to provide the person, board or agency with advice, including
testimony, on technical and legal matters.  R.S., c. 231, s. 106; 1995-96,
c. 20, s. 2; 2002, c. 5, s. 31; 2003, c. 11, s. 1; 2003 (2nd Sess.), c. 1, s. 9.

Representation of insurer and keeping records in Province
134 (1) Complete files and records respecting pending claims arising

in the Province and dealt with by an insurer carrying on the business of automobile
insurance in the Province must be kept in its principal place of business in the Prov-
ince.
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(2) An insurer who contravenes this Section is guilty of an
offence and liable to a fine not exceeding $5,000 for each day the offence occurs or
continues.

(3) Notwithstanding subsection (2), the Superintendent may sus-
pend or cancel the licence of a person authorized to carry on the business of auto-
mobile insurance in the Province who contravenes this Section.

(4) Subsection (1) comes into force on and not before such day as
the Governor in Council orders and declares by proclamation.  R.S., c. 231, s. 107; 2003
(2nd Sess.), c. 1, s. 10.

LEVY PURSUANT TO HEALTH SERVICES
AND INSURANCE ACT AND THIS ACT

Levy
135 (1) Upon the Superintendent being notified by the Minister of

Health and Wellness of the amount of the levy imposed upon insurers pursuant to
the Health Services and Insurance Act, the Superintendent shall notify each auto-
mobile insurer of the amount of the levy and each insurer shall remit to the Superin-
tendent the amount of the levy in accordance with the Health Services and
Insurance Act.

(2) Where an insurer referred to in subsection (1) fails to remit the
levy imposed pursuant to the Health Services and Insurance Act within the pre-
scribed time and in the prescribed manner, the Superintendent shall suspend the
licence of the insurer to transact automobile insurance in the Province, such suspen-
sion to take effect at midnight of the last day for making the remittance.

(3) Where the licence of an insurer to transact automobile insur-
ance in the Province is suspended pursuant to subsection (2), the Superintendent
may reinstate the licence upon being satisfied that the insurer has remedied the
default that gave rise to the suspension.

(4) A suspension pursuant to subsection (2) of a licence of an
insurer to transact automobile insurance in the Province does not affect the validity
of any policy of the insurer and all the rights, duties, obligations and liabilities of the
insured and the insurer under the policy remain in full force and effect.

(5) Where an insurer whose licence to transact automobile insur-
ance in the Province has been suspended pursuant to subsection (2) fails to remedy
the default within 90 days, the Superintendent shall, upon giving notice to the
insurer, revoke the licence of the insurer.

(6) Where the licence of an insurer to transact automobile insur-
ance in the Province is revoked pursuant to subsection (5), the Superintendent, with-
out the consent of the policyholders of the insurer, may appoint an administrator for
the automobile insurance contracts of the insurer in the Province and the appoint-
ment remains in force until revoked by the Superintendent.

(7) The remuneration of the administrator appointed pursuant to
subsection (6) is in the absolute discretion of the Superintendent and all costs,
including the remuneration of the administrator and the reinsurance of the automo-
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bile insurance contracts in the Province, are borne by the insurer whose licence was
revoked.

(8) The administrator appointed pursuant to subsection (6) has a
right of access to, and the insurer whose licence was revoked shall provide, all
books and records relating to all automobile insurance contracts of the insurer in the
Province in force at the time of the revocation of the licence of the insurer.

(9) The administrator appointed pursuant to subsection (6) may
arrange for the reinsurance in another licensed insurer of all automobile insurance
contracts of the insurer in the Province whose licence was revoked pursuant to sub-
section (5).

(10) Where the licence of an insurer to transact automobile insur-
ance in the Province is revoked pursuant to subsection (5), all automobile insurance
contracts in the Province, the terms and conditions thereof and all rights, duties and
liabilities of the insured and the insurer remain in full force and effect until the con-
tracts have been reinsured pursuant to subsection (9).

(11) An administrator appointed pursuant to subsection (6) may
make a valid and effective assignment to the reinsurer of all the right, title and inter-
est of the insurer, whose licence was revoked pursuant to subsection (5), in and to
the automobile insurance contracts of that insurer in the Province in force at the
time of reinsurance.

(12) Where an assignment of contracts to a reinsurer is made by an
administrator pursuant to subsection (11), all right, title and interest in the unearned
premiums existing in respect of those contracts vests, effective as of the time of
reinsurance, in the reinsurer and the insurer whose licence was revoked pursuant to
subsection (5) shall immediately pay over to the reinsurer an amount equal to the
amount of the unearned premiums then in existence.

(13) Where the right, title and interest in unearned premiums vests
in the reinsurer pursuant to subsection (12), the interest so vested in the reinsurer
constitutes a debt owing to the reinsurer by the insurer whose licence was revoked
pursuant to subsection (5) and the debt is a first charge against all assets in the Prov-
ince of the insurer whose licence was revoked.  1992, c. 14, s. 53; 1992, c. 20, s. 28.

Levy on each insured vehicle
136 (1) In each year, every automobile insurer shall pay a levy of 50¢

with respect to each vehicle insured by that automobile insurer for the purpose of
recovering costs incurred by volunteer fire departments in responding to motor
vehicle accidents.

(2) The Superintendent shall notify each automobile insurer of the
levy on or before June 30th in each year.

(3) An automobile insurer shall remit to the Superintendent the
funds payable by the automobile insurer with respect to the levy no later than
August 31st in each year.

(4) Where an automobile insurer fails to remit the funds payable
with respect to the levy in accordance with this Section, the Superintendent may
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suspend the licence of the automobile insurer to transact automobile insurance in
the Province effective after August 31st of the year in which the funds are due.

(5) Subsections 135(3) to (13) apply with necessary changes to a
licence suspension pursuant to this Section as if it were a licence suspension pursu-
ant to subsection 135(2).

(6) The funds collected from automobile insurers with respect to
the levy must be paid to volunteer fire departments as the Minister may determine.

(7) For greater certainty, nothing in this Section prevents a fire
department from making a claim for costs incurred in responding to a motor vehicle
accident.

(8) The Governor in Council may make regulations respecting

(a) the calculation and remittance of the funds payable by
automobile insurers with respect to the levy;

(b) the notification of automobile insurers with respect to
the levy and the funds payable;

(c) defining any word or expression used in this Section
and not defined in this Act;

(d) any matter or thing that the Governor in Council con-
siders necessary or advisable to carry out effectively the intent and
purpose of this Section.

(9) The exercise by the Governor in Council of the authority con-
tained in subsection (8) is a regulation within the meaning of the Regulations Act.
2011, c. 35, s. 5. 

APPROVAL OF FORMS

Approval by Superintendent
137 (1) No insurer shall use a form of application, policy, endorsement

or renewal or continuation certificate in respect of automobile insurance other than a
form approved by the Superintendent.

(2) An insurer may require additional information in an approved
application form but such additional information does not constitute any part of the
application for the purpose of Section 140.

(3) Where, in the opinion of the Superintendent, any provision of
this Part, including any mandatory condition, is wholly or partly inappropriate to the
requirements of a contract or is so inapplicable by reason of the requirements of any
Act, the Superintendent may approve a form of policy or part thereof, or endorse-
ment evidencing a contract sufficient or appropriate to insure the risks required or
proposed to be insured, and the contract evidenced by the policy or part thereof or
endorsement, in the form so approved, is effective and binding according to its
terms notwithstanding that those terms are inconsistent with, vary, omit or add to
any provision or condition of this Part.
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(4) Except as to matters in Section 156, the Superintendent may,
where the Superintendent considers it to be in the public interest, approve a form of
motor vehicle liability policy or endorsement thereto that extends the insurance
beyond that prescribed in this Part.

(5) The Superintendent, in granting an approval under subsec-
tion (4), may require the insurer to charge for the extension an additional premium
and to state this in the policy or in any endorsement.

(6) The Superintendent may approve a form of owner’s policy
containing insuring agreements and provisions in conformity with this Part for use
by insurers in general, and that, for the purpose of Section 139, is the standard
owner’s policy.

(7) Where the Superintendent approves a form referred to in sub-
section (6), the Superintendent shall cause a copy thereof, and of amendments
thereto, to be published in the Royal Gazette, but it is not necessary for the Superin-
tendent to publish in the Royal Gazette endorsement forms approved for use with
that form.

(8) The Superintendent may revoke any approval given under this
Section and, upon notification of the revocation in writing, no insurer shall thereaf-
ter use or deliver a form that contravenes the notification.

(9) The Superintendent shall, on request of any interested insurer,
specify in writing the Superintendent’s reasons for granting, refusing or revoking an
approval of a form.  R.S., c. 231, s. 108; 2003 (2nd Sess.), c. 1, s. 11.

APPLICATION AND POLICY

Persons forbidden to act as agent
138 No person carrying on the business of financing the sale or purchase

of automobiles, and no automobile dealer, insurance agent or broker, and no officer
or employee of such a person, dealer, agent or broker, shall act as the agent of an
applicant for the purpose of signing an application for automobile insurance.  R.S.,
c. 231, s. 109.

Requirements respecting application
139 (1) A copy of the written application signed by the insured or the

insured’s agent or, where no signed application is made, a copy of the purported
application, or such part of the application or purported application as is material to
the contract, must be embodied in, endorsed upon or attached to the policy when
issued by the insurer.

(2) Where no signed written application is received by the insurer
prior to the issue of the policy, the insurer shall deliver or mail to the insured named
in the policy or the agent for delivery or mailing to the insured a form of application
to be completed and signed by the insured and returned to the insurer.

(3) Subject to subsection (6), the insurer shall deliver or mail to
the insured named in the policy, or the agent for delivery or mailing to the insured,
the policy or a true copy thereof and every endorsement or other amendment of the
contract.
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(4) Where a written application signed by the insured or the
insured’s agent is made for a contract, the policy evidencing the contract is deemed
to be in accordance with the application unless the insurer points out in writing to
the insured named in the policy in what respect the policy differs from the applica-
tion, and, in that event, the insured is deemed to have accepted the policy unless
within one week from the receipt of the notification the insured informs the insurer
in writing that the insured rejects the policy.

(5) Upon every application form and policy there must be printed
or stamped in conspicuous type a copy of subsection 140(1).

(6) Where an insurer adopts the standard owner’s policy, it may,
instead of issuing the policy, issue a certificate in the form approved by the Superin-
tendent that, when issued, is of the same force and effect as if it was in fact the
standard owner’s policy, subject to the limits and coverages shown thereon by the
insurer and any endorsements issued concurrently therewith or subsequent thereto
but, at the request of an insured at any time, the insurer shall provide a copy of the
standard owner’s policy wording as approved by the Superintendent.

(7) Where a certificate referred to in subsection (6) is issued, sub-
section (5) and 172(2) apply to the certificate.  R.S., c. 231, s. 110.

Misrepresentation or contravention and defence
140 (1) Where

(a) an applicant for a contract

(i) gives false particulars of the described automo-
bile to be insured, to the prejudice of the insurer, or

(ii) knowingly misrepresents or fails to disclose in
the application any fact required to be stated therein;

(b) the insured contravenes a term of the contract or com-
mits a fraud; or

(c) the insured wilfully makes a false statement with
respect to a claim under the contract,

a claim by the insured is invalid and the right of the insured to recover indemnity is
forfeited.

(2) No statement of the applicant may be used in defence of a
claim under the contract unless it is contained in the signed written application
therefor or, where no signed written application is made, in the purported applica-
tion, or part thereof, that is embodied in, endorsed upon or attached to the policy.

(3) No statement contained in a purported copy of the application,
or part thereof, other than a statement describing the risk and the extent of the insur-
ance, may be used in defence of a claim under the contract unless the insurer proves
that the applicant made the statement attributed to the applicant in the purported
application, or part thereof.  R.S., c. 231, s. 111.
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Mandatory conditions
141 (1) In this Section, “policy” does not include an interim receipt or

a binder.

(2) Subject to subsections (3), (4) and (5) and 137(3) and Section
172,

(a) the mandatory conditions are part of every contract;

(b) the mandatory conditions must be printed in every pol-
icy under the heading “Mandatory Conditions”; and

(c) no variation from, omission of or addition to a manda-
tory condition is binding upon the insured.

(3) The mandatory conditions do not apply to insurance coming
within Sections 176 and 199.

(4) In prescribing the mandatory conditions, the Governor in
Council may provide that specific conditions do not apply to contracts that do not
insure against liability for loss or damage to persons and property, or to contracts
that do not insure against loss of or damage to the automobile.

(5) Notwithstanding subsection (2), no contract of automobile
insurance or policy document or form printed before November 1, 2003, is invalid
or of no effect for the reason only that it bears

(a) the words “Statutory Conditions” or “statutory condi-
tions” instead of “Mandatory Conditions” or “mandatory conditions”;

(b) words that may have a different spelling or be pre-
sented in a different form, but have an identical intent or purpose; or

(c) different numbering or cross-referential numbering
that conveys the same effect.  2003 (2nd Sess.), c. 1, s. 12.

Excluded driver
142 Where a contract evidenced by a motor vehicle liability policy names

an excluded driver, the insurer is not liable to any person under the contract or this
Act with respect to any loss or damage that occurs while the excluded driver is driv-
ing an automobile insured under the contract.  2003 (2nd Sess.), c. 1, s. 12.

Effect of income-continuation benefit plan
143 In an action for loss or damage from bodily injury or death arising

directly or indirectly from the use or operation of an automobile, the damages to
which a plaintiff is entitled for income loss and loss of earning capacity must be
reduced by all payments in respect of the incident that the plaintiff has received or
that were available before the trial of the action for income loss or loss of earning
capacity under the laws of any jurisdiction or under an income-continuation benefit
plan if, under the law or the plan, the provider of the benefit retains no right of sub-
rogation.  2003 (2nd Sess.), c. 1, s. 12.

Limitation on liability
144 (1) In this Section,
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“minor injury” means a personal injury that

(a) does not result in a permanent serious disfigure-
ment;

(b) does not result in a permanent serious impair-
ment of an important bodily function caused by a continuing
injury that is physical in nature; and

(c) resolves within 12 months following the acci-
dent;

“serious impairment” means an impairment that causes sub-
stantial interference with a person’s ability to perform their usual
daily activities or their regular employment.

(2) This Section and any regulations made with respect to this
Section do not apply to any action for damages with respect to an incident that
occurred on or after April 28, 2010.

(3) Notwithstanding any enactment or any rule of law, but subject
to subsection (4), the owner, operator or occupants of an automobile, any person
present at the incident and any person who is or may be vicariously liable with
respect to any of them, are only liable in an action in the Province for damages for
any award for pain and suffering or any other non-monetary loss from bodily injury
or death arising directly or indirectly from the use or operation of the automobile for
a minor injury to the amount prescribed in the regulations.

(4) In an action for loss or damage from bodily injury or death
arising directly or indirectly from the use or operation of an automobile, a judge
shall, on motion made before trial with the consent of the parties or in accordance
with an order of a judge who conducts a pretrial conference, determine, for the pur-
pose of subsection (3), whether, as a result of the use or operation of the automobile,
the injured person has suffered a minor injury.

(5) The determination of a judge on a motion under subsection (4)
is binding on the parties at the trial.

(6) Where no motion is made under subsection (4), the judge shall
determine for the purpose of this Section whether, as a result of the use or operation
of the automobile, the injured person has suffered a minor injury.  2003 (2nd Sess.), c. 1,
s. 12; 2010, c. 18, s. 2.

Excluded damages
145 (1) Notwithstanding any enactment or any rule of law, but subject

to subsections 144(4) and 148(5), the owner, operator or occupants of an automo-
bile, any person present at the incident and any person who is or may be vicariously
liable with respect to any of them, are not liable in an action in the Province for the
following damages for income loss and loss of earning capacity from bodily injury
or death arising directly or indirectly from the use or operation of the automobile:

(a) damages for income loss suffered before the trial of the
action in excess of the net income loss, as determined by regulation,
suffered during that period;
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(b) damages for loss of earning capacity suffered after the
incident and before the trial of the action in excess of the net loss of
earning capacity, as determined by regulation, suffered during that
period.

(2) Subsection (1) applies to all actions, including actions under
the Fatal Injuries Act and similar legislation.

(3) Subsections (1), 144(3) and 148(3) do not protect a person
from liability if the person is defended in the action by an insurer that is not licensed
to undertake automobile insurance in the Province, unless the insurer has filed an
undertaking to become licensed to undertake automobile insurance in the Province.
2010, c. 18, s. 3.

Discount rate
146 In an action for loss or damage from bodily injury or death arising

directly or indirectly from the use or operation of an automobile, under any enact-
ment or rule of law, an award against the owner, operator or occupants of an auto-
mobile, any person present at the incident and any person who is or may be
vicariously liable with respect to any of them, may not be calculated using a dis-
count rate less than the amount prescribed by the Governor in Council by regula-
tion.  2003 (2nd Sess.), c. 1, s. 12.

Excess insurance
147 Nothing in Sections 143 to 146 or 148 prevents an insurer from pro-

viding a policy or endorsement to compensate an insured with respect to damages
for any award for pain or suffering or any other non-monetary loss in excess of the
amount prescribed in the regulations or with respect to any other limitation on dam-
ages in those Sections.  2003 (2nd Sess.), c. 1, s. 12; 2010, c. 18, s. 4.

Accident claims
148 (1) In this Section,

“accident” means an accident or other incident arising directly
or indirectly from the use or operation of an automobile;

“accident claim” means a claim for loss or damages for bodily
injury or death arising from an accident;

“claimant” means a person injured as a result of an accident;

“minor injury”, with respect to an accident, means

(a) a sprain;

(b) a strain; or

(c) a whiplash-associated disorder injury,

caused by that accident that does not result in a serious impairment.

(2) This Section and any regulations made pursuant to or with
respect to this Section apply to any accident claim with respect to an accident that
occurred on or after April 28, 2010.
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(3) In an accident claim, the amount recoverable as damages for
non-monetary loss of the claimant for a minor injury must be calculated or other-
wise determined in accordance with the regulations.

(4) In an accident claim, a judge shall, on motion made before
trial with the consent of the parties or in accordance with an order of a judge who
conducts a pretrial conference, determine, for the purpose of subsection (3), whether
the claimant has suffered a minor injury.

(5) The determination of a judge on a motion under subsection (4)
is binding on the parties at the trial.

(6) Where no motion is made under subsection (4), the judge shall
determine for the purpose of this Section whether the claimant has suffered a minor
injury.

(7) The Governor in Council may make regulations

(a) providing for the classification of, or categories of,
minor injuries;

(b) providing for the assessment of injuries, including reg-
ulations establishing or adopting guidelines, best practices or other
methods for assessing whether an injury is or is not a minor injury;

(c) governing damages, including the amounts of or limits
on damages, for non-monetary loss for minor injuries;

(d) providing for or otherwise setting out circumstances
under which a minor injury to which this Section would otherwise
apply is exempt from the application of this Section;

(e) governing the application of this Section in respect of
injuries arising out of an accident if the injuries consist of a combina-
tion of minor injuries to which this Section applies and injuries to
which this Section does not apply;

(f) providing for or otherwise setting out circumstances
under which an injury that results in a serious impairment is a minor
injury;

(g) respecting the onus of proof relating to minor injuries;

(h) respecting any matter or thing that the Governor in
Council considers necessary or advisable to carry out effectively the
intent and purpose of this Section.

(8) A regulation made pursuant to subsection (7) may be made
retroactive in its effect to a day not earlier than April 28, 2010.

(9) The exercise by the Governor in Council of the authority con-
tained in subsection (7) is a regulation within the meaning of the Regulations Act.
2010, c. 18, s. 5.
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MOTOR VEHICLE LIABILITY POLICIES

Owner’s policy
149 (1) Every contract evidenced by an owner’s policy insures the

person named therein, and every other person who with the person’s consent per-
sonally drives an automobile owned by the insured named in the contract and within
the description or definition thereof in the contract, against liability imposed by law
upon the insured named in the contract or that other person for loss or damage

(a) arising from the ownership, use or operation of any
such automobile; and

(b) resulting from bodily injury to or the death of any per-
son, and damage to property.

(2) Where the contract evidenced by an owner’s policy also pro-
vides insurance against liability with respect to an automobile not owned by the
insured named in the contract, an insurer may stipulate in the contract that the insur-
ance is restricted to such persons as may be specified in the contract.

(3) Where the insured named in an owner’s policy dies, the fol-
lowing persons are deemed to be the insured under the policy:

(a) the spouse or common-law partner of the deceased
insured, if residing in the same dwelling premises at the time of the
deceased insured’s death; and

(b) as respects the described automobile, a newly acquired
automobile, if that automobile was acquired by the deceased insured
prior to the deceased insured’s death, and a temporary substitute auto-
mobile, all as defined by the policy,

(i) any person having proper temporary custody
thereof, until grant of probate or administration to the personal
representative of the deceased insured, or

(ii) the personal representative of the deceased
insured.  R.S., c. 231, s. 114; 2000, c. 29, s. 24.

Non-owner’s policy
150 Every contract evidenced by a non-owner’s policy insures the person

named therein, and such other person, if any, as may be specified in the policy
against liability imposed by law upon the insured named in the contract or that other
person for loss or damage

(a) arising from the use or operation of an automobile within the
definition thereof in the policy, other than an automobile owned by the per-
son or registered in the person’s name; and

(b) resulting from bodily injury to, or death of, any person and
damage to property.  R.S., c. 231, s. 115.

Owner does not include lienholder
151 For the purpose of this Part, a person who has a lien upon, or as secu-

rity, legal title to, an automobile is not deemed to be the owner of the automobile
merely by reason of the lien or title.  R.S., c. 231, s. 116.
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Territorial limit
152 Insurance under Sections 149 and 150 applies to the ownership, use

or operation of the insured automobile within Canada and the United States of
America, and upon a vessel plying between ports of those countries.  R.S., c. 231,
s. 117.

Rights of unnamed insured
153 Any person insured by but not named in a contract to which Section

149 or 150 applies may recover indemnity, in the same manner and to the same
extent as if named therein as the insured, and for that purpose is deemed to be a
party to the contract and to have given consideration therefor.  R.S., c. 231, s. 118.

Obligation of insurer
154 Every contract evidenced by a motor vehicle liability policy shall

provide that where a person insured by the contract is involved in an accident result-
ing from the ownership, use or operation of an automobile in respect to which insur-
ance is provided under the contract and resulting in loss or damage to persons or
property, the insurer shall

(a) upon receipt of notice of loss or damage caused to persons or
property, make such investigations, conduct such negotiations with the
claimant, and effect such settlement of any resulting claims, as considered
expedient by the insurer;

(b) defend in the name, and on behalf of, the insured and at the
cost of the insurer any civil action that is at any time brought against the
insured on account of loss or damage to persons or property;

(c) pay all costs taxed against the insured in any civil action
defended by the insurer and any interest accruing after entry of judgment
upon that part of the judgment that is within the limits of the insurer’s liabil-
ity; and

(d) in case the injury is to a person, reimburse the insured for out-
lay for such medical aid as is immediately necessary at the time.  R.S., c. 231,
s. 119.

Contamination
155 Liability arising from the contamination of property carried in an

automobile is not deemed to be liability arising from the ownership, use or opera-
tion of such automobile.  R.S., c. 231, s. 120.

Insurer not liable
156 The insurer is not liable under a contract evidenced by a motor vehi-

cle liability policy for any liability

(a) imposed by any workers’ compensation law upon any person
insured by the contract; or

(b) resulting from bodily injury to, or the death of, any employee
of any person insured by the contract while engaged in the operation or
repair of the automobile.  R.S., c. 231, s. 121.
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Exclusions respecting business
157 The insurer may provide under a contract evidenced by a motor vehi-

cle liability policy in either or both of the following cases, that it is not liable

(a) to indemnify any person engaged in the business of selling,
repairing, maintaining, servicing, storing or parking automobiles, for any
loss or damage sustained while engaged in the use or operation or while
working upon the automobile in the course of that business unless the person
is the owner of the automobile or the owner’s employee;

(b) for loss of or damage to property carried in or upon the auto-
mobile or to any property owned or rented by, or in the care, custody or con-
trol of the insured.  R.S., c. 231, s. 122.

Exclusions respecting equipment
158 Subject to the limitations and exclusions of the endorsement, the

insurer may provide, by endorsement to a contract evidenced by a motor vehicle lia-
bility policy, that it is not liable for loss or damage resulting from the ownership, use
or operation of any machinery or apparatus, including its equipment, mounted on or
attached to the automobile while it is at the site of the use or operation of that
machinery or apparatus.  R.S., c. 231, s. 123.

Exclusions respecting use
159 (1) The insurer may provide under a contract evidenced by a

motor vehicle liability policy in one or more of the following cases, that it is not lia-
ble while

(a) the automobile is rented or leased to another person;

(b) the automobile is used to carry explosives, or to carry
radioactive material for research, education, development or indus-
trial purposes, or for purposes incidental thereto;

(c) the automobile is used as a taxicab, public bus or sight-
seeing conveyance, or for carrying passengers for compensation or
hire.

(2) In clause (1)(b), “radioactive material” means

(a) spent nuclear fuel rods that have been exposed to radi-
ation in a nuclear reactor;

(b) radioactive waste material;

(c) unused enriched nuclear fuel rods; or

(d) any other radioactive material of such a quantity and
quality as to be harmful to persons or property if its container were
destroyed or damaged.

(3) The use by an employee of the employee’s automobile on the
business of the employee’s employer and for which the employee is paid does not
fall within clause (1)(a).

(4) The following do not fall within the words “for carrying pas-
sengers for compensation or hire” used in clause (1)(c):
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(a) the use by a person of the person’s automobile for the
carriage of another person in return for the former’s carriage in the
automobile of the latter;

(b) the occasional and infrequent use by a person of the
person’s automobile for the carriage of another person who shares the
cost of the trip;

(c) the use by a person of the person’s automobile for the
carriage of a temporary or permanent domestic servant of the insured
or the person’s spouse or common-law partner;

(d) the use by a person of the person’s automobile for the
carriage of a client or customer or a prospective client or customer;

(e) the occasional and infrequent use by the insured of the
insured’s automobile for the transportation of children to or from
school or school activities conducted within the educational program.
R.S., c. 231, s. 124; 2000, c. 29, s. 24; 2003 (2nd Sess.), c. 1, s. 13.

Minimum liability under policy
160 (1) Every contract evidenced by a motor vehicle liability policy

insures, in respect of any one accident, to the limit of at least $500,000, exclusive of
interest and costs, against liability resulting from bodily injury to or the death of one
or more persons and loss of or damage to property.

(2) The insurer may, instead of specifying a limit in the policy for
an inclusive amount, specify a limit of liability of at least $500,000, exclusive of
interest and costs, against liability resulting from bodily injury to or the death of one
or more persons and a limit of liability of at least $500,000, exclusive of interest and
costs, against liability for loss of or damage to property.

(3) Nothing in this Section or this Part precludes an insurer, with
respect to a limit or limits in excess of those specified in subsection (1) or (2), from
increasing or reducing the limit or limits specified in the contract with respect to the
use or operation of the automobile by a named person, but no reduction is effective
for a limit less than that required under subsection (1).  R.S., c. 231, s. 125; 2003 (2nd
Sess.), c. 1, s. 14.

Liability in other jurisdiction
161 Every motor vehicle liability policy issued in the Province is conclu-

sively deemed to provide that, in the case of liability arising out of the ownership,
use or operation of the automobile in any province of Canada,

(a) the insurer is liable up to the minimum limits prescribed for
that province if those limits are higher than the limits prescribed by the pol-
icy;

(b) the insurer shall appear in any action or proceeding against the
insurer and shall not set up any defence to a claim that might not be set up if
the policy were a motor vehicle liability policy issued in that province; and

(c) the insured, by acceptance of the policy, constitutes and
appoints the insurer the insured’s irrevocable attorney to appear and defend
in any province of Canada in which an action is brought against the insured
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arising out of the ownership, use or operation of the automobile.  R.S., c. 231,
s. 126.

Prohibited defences
162 (1) In any action in the Province against an insurer transacting the

business of automobile insurance in the Province or its insured arising out of an
automobile accident in the Province, the insurer shall appear and shall not set up
any defence to a claim under a contract made outside the Province, including any
defence as to the limit or limits of liability under the contract, that might not be set
up if the contract were evidenced by a motor vehicle liability policy issued in the
Province, and the contract made outside the Province is deemed to include the bene-
fits prescribed pursuant to Section 199.

(2) In any action in another province against an insurer transact-
ing the business of automobile insurance in the Province or its insured arising out of
an automobile accident in the other province, the insurer shall appear and shall not
set up any defence to a claim under a contract evidenced by a motor vehicle liability
policy issued in the Province, including any defence as to the limit or limits of lia-
bility under the contract, that might not be set up if the contract were evidenced by a
motor vehicle liability policy issued in the other province.

(3) Where the Superintendent is satisfied that an insurer has failed
to comply with this Section, the Superintendent may issue an order directing the
insurer to cease transacting the business of automobile insurance in the Province.
R.S., c. 231, s. 127.

Separate excess contract
163 (1) Nothing in this Part precludes an insurer from providing

insurance under a contract evidenced by a motor vehicle liability policy restricted to
a limit in excess of that provided by another designated contract evidenced by a
motor vehicle liability policy whether the designated contract is a first loss insur-
ance or an excess insurance.

(2) Where the contract designated in the excess contract termi-
nates, or is terminated, the excess contract is also automatically terminated.  R.S.,
c. 231, s. 128.

Reimbursement agreement
164 Nothing in this Part precludes an insurer from entering into an agree-

ment with its insured under a contract evidenced by a motor vehicle liability policy,
providing that the insured will reimburse the insurer in an agreed amount with
respect to any claim by or judgment in favour of a third party against the insured,
and the agreement may be enforced against the insured according to its tenor.  R.S.,
c. 231, s. 129.

Liability of insurer under nuclear energy contract
165 (1) In this Section, “nuclear energy hazard” means the radioac-

tive, toxic, explosive or other hazardous properties of prescribed substances under
the former Atomic Energy Control Act (Canada).

(2) Where an insured is covered, whether named therein or not,
under a contract evidenced by a motor vehicle liability policy, for loss or damage
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resulting from bodily injury to, or the death of, any person or damage to property
arising directly or indirectly out of a nuclear energy hazard and is also covered,
whether named therein or not, against such loss or damage under a contract evi-
denced by a policy of nuclear energy hazard liability insurance issued by a group of
insurers and in force at the time of the event giving rise to the loss or damage,

(a) the motor vehicle liability insurance is excess to the
nuclear energy hazard liability insurance and the insurer under the
contract of motor vehicle liability insurance is not liable to pay
beyond the minimum limits prescribed by Section 160; and

(b) the unnamed insured under the contract of nuclear
energy liability insurance may, with respect to such loss or damage,
recover indemnity under that contract in the same manner, and to the
same extent, as if named therein as the insured, and for that purpose
the unnamed insured is deemed to be a party to the contract and to
have given consideration therefor.

(3) For the purpose of this Section, a contract of nuclear energy
hazard liability insurance is deemed to be in force at the time of the event giving rise
to the loss or damage, notwithstanding that the limits of liability thereunder have
been exhausted.  R.S., c. 231, s. 130.

Effect of payments under policy
166 (1) Where an insurer makes a payment on behalf of an insured

under a contract evidenced by a motor vehicle liability policy to a person who is or
alleges to be entitled to recover from the insured covered by the policy, the payment
constitutes, to the extent of the payment, a release by the person or the person’s per-
sonal representative of any claim that the person or the person’s personal represent-
ative or any person claiming through or under the person or by virtue of the Fatal
Injuries Act may have against the insured and the insurer.

(2) Nothing in this Section precludes the insurer making the pay-
ment from demanding, as a condition precedent to such payment, a release from the
person or the person’s personal representative or any other person to the extent of
such payment.

(3) Where the person commences an action, the court shall adju-
dicate upon the matter first without reference to the payment but in giving judgment
the payment must be taken into account and the person is entitled only to judgment
for the net amount, if any.

(4) The intention of this Section is to permit payments to a claim-
ant without prejudice to the defendant or the defendant’s insurer, either as an admis-
sion of liability or otherwise, and the fact of any payment must not be disclosed to
the judge or jury until after judgment but before formal entry thereof.  R.S., c. 231,
s. 131.

Application for direction
167 (1) Where a person is insured under more than one contract evi-

denced by a motor vehicle liability policy, whether the insurance is first loss insur-
ance or excess, and a question arises under clause 154(b) between an insurer and the
insured or between the insurers, as to which insurer shall undertake the obligation to
defend in the name and on behalf of the insured, whether or not any insurer denies
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liability under its contract, the insured or any insurer may apply to the Supreme
Court of Nova Scotia and the Court shall give directions as may appear proper with
respect to the performance of the obligation.

(2) On an application under subsection (1), the only parties enti-
tled to notice and to be heard are the insured and the insured’s insurers, and no
material or evidence used or taken upon such an application is admissible upon the
trial of an action brought against the insured for loss or damage to persons or prop-
erty arising out of the use or operation of the automobile in respect of which the
insurance is provided.

(3) An order under subsection (1) does not affect the rights and
obligations of the insurers with respect to payment of any indemnity under their
respective policies.

(4) Where indemnity is provided to the insured under two or more
contracts and one or more of them are excess insurance, the insurers shall, as
between themselves, contribute to the payment of expenses, costs and reimburse-
ment for which provision is made in Section 154 in accordance with their respective
liabilities for damages awarded against the insured.  R.S., c. 231, s. 132.

Action by claimant against insurer
168 (1) Any person who has a claim against an insured, for which

indemnity is provided by a contract evidenced by a motor vehicle liability policy,
notwithstanding that that person is not a party to the contract, may, upon recovering
a judgment therefor in any province of Canada against the insured, have the insur-
ance money payable under the contract applied in or towards satisfaction of the per-
son’s judgment and of any other judgments or claims against the insured covered by
the contract and may, on the person’s own behalf and on behalf of all persons having
such judgments or claims, maintain an action against the insurer to have the insur-
ance money so applied.

(2) No action may be brought against an insurer under subsec-
tion (1) after the expiration of one year from the final determination of the action
against the insured, including appeals if any.

(3) A creditor of the insured is not entitled to share in the insur-
ance money payable under any contract unless the creditor’s claim is one for which
indemnity is provided by that contract.

(4) The right of a person who is entitled under subsection (1) to
have insurance money applied upon the person’s judgment or claim is not preju-
diced by

(a) an assignment, waiver, surrender, cancellation or dis-
charge of the contract, or of any interest therein or of the proceeds
thereof, made by the insurer after the happening of the event giving
rise to a claim under the contract;

(b) any act or default of the insured before or after that
event in contravention of this Part or of the terms of the contract; or

(c) any contravention of the Criminal Code (Canada) or
statute of any province of Canada, or of any state or the District of
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Columbia of the United States of America by the owner or driver of
the automobile,

and nothing mentioned in clauses (a), (b) and (c) is available to the insurer as a
defence in an action brought under subsection (1).

(5) It is not a defence to an action under this Section that an
instrument issued as a motor vehicle liability policy by a person engaged in the
business of an insurer, and alleged by a party to the action to be such a policy, is not
a motor vehicle liability policy, and this Section applies, with necessary changes, to
the instrument.

(6) The insurer may require any other insurers liable to indemnify
the insured in whole or in part in respect of judgments or claims to which reference
is made in subsection (1) to be made parties to the action and contribute according
to their respective liabilities, whether that is rateably or by way of first loss or excess
insurance, as the case may be, and the insured shall, on demand, furnish the insurer
with particulars of all other insurance covering the subject matter of the contract.

(7) Where any person has recovered a judgment against the
insured and is entitled to bring action under subsection (1) and the insurer admits
liability to pay the insurance money under the contract, where the insurer considers
that

(a) there are or may be other claimants; or

(b) there is no person capable of giving and willing to give
or authorized to give it a valid discharge for payment,

the insurer may apply to the court ex parte for an order for payment of the money
into court, and the court may, upon such notice, if any, as it thinks necessary, make
an order accordingly.

(8) The receipt of the proper officer of the court is sufficient dis-
charge to the insurer for the insurance money paid into court under subsection (7),
and the insurance money must be dealt with as the court may order upon application
of any person interested therein.

(9) Notwithstanding anything therein to the contrary, every con-
tract evidenced by a motor vehicle liability policy is, for the purpose of this Section,
deemed to provide all the types of coverage mentioned in Section 159, but the
insurer is not liable to a claimant with respect to such coverage in excess of the lim-
its mentioned in Section 160.

(10) Where one or more contracts provide for coverage of a type
mentioned in Section 157 or 158, then, except as provided in subsection (12), the
insurer may

(a) with respect to that type of coverage; and

(b) as against a claimant,

avail itself of any defence that it is entitled to set up against the insured, notwith-
standing subsection (4).
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(11) Where one or more contracts provide for coverage in excess
of the limits mentioned in Section 160, then, except as provided in subsection (12),
the insurer may

(a) with respect to the coverage in excess of those limits;
and

(b) as against a claimant,

avail itself of any defence that it is entitled to set up against the insured, notwith-
standing subsection (4).

(12) Where a contract provides coverage for loss or damage result-
ing from bodily injury to, or the death of, any person being carried in or upon, or
entering, or getting onto, or alighting from, an automobile operated in the business
of carrying passengers for compensation or hire and insured for that purpose, then

(a) with respect to that type of coverage; and

(b) as against a claimant,

the insurer may only avail itself of a defence that it is entitled to set up against the
insured with respect to that part of the coverage, if any, that exceeds

(c) the limits mentioned in Section 160; or

(d) the minimum limits required for that type of coverage
by or pursuant to another Act,

whichever is the greater.

(13) The insured shall reimburse the insurer, upon demand, in the
amount that the insurer has paid by reason of this Section and that it would not oth-
erwise be liable to pay.

(14) Where an insurer denies liability under a contract evidenced
by a motor vehicle liability policy, it shall, upon application to the court, be made a
third party in any action to which the insured is a party and in which a claim is made
against the insured by any party to the action in which it is or might be asserted that
indemnity is provided by the contract, whether or not the insured files a defence in
the action.

(15) Upon being made a third party, the insurer may

(a) contest the liability of the insured to any party claiming
against the insured;

(b) contest the amount of any claim made against the
insured;

(c) deliver any pleadings with respect to the claim of any
party claiming against the insured;

(d) have production and discovery from any party adverse
in interest; and

(e) examine and cross-examine witnesses at the trial to the
same extent as if it were a defendant in the action.
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(16) An insurer may avail itself of subsection (15) notwithstanding
that another insurer is defending in the name, and on behalf, of the insured an action
to which its insured is a party.  R.S., c. 231, s. 133.

Recovery by convicted insured restricted
169 (1) An insured may not recover from the insured’s insurer any

amount with respect to damage to the insured’s own automobile or injuries sus-
tained by the insured while in a condition for which the insured is convicted of an
offence under section 320.14 or under or in connection with circumstances for
which the insured is convicted of an offence under section 320.15 of the Criminal
Code (Canada) unless the insured establishes that the insured’s impairment by alco-
hol or drug was not the proximate cause of the accident.

(2) An insured may not recover from the insured’s insurer any
amount with respect to damage to the insured’s own automobile or injuries sus-
tained by the insured during or in connection with circumstances for which the
insured is convicted of an offence under section 320.13 or 320.17 of the Criminal
Code (Canada) unless the insured establishes that such circumstances were not the
proximate cause of the accident.

(3) Subsections (1) and (2), or words to like effect approved by
the Superintendent, must be printed in every automobile insurance policy.

(4) Notwithstanding subsection (3), no contract of automobile
insurance or policy document or form printed on or before November 1, 2003, is
invalid or of no effect for the reason only that it does not have printed on it the pro-
visions of subsection (2) or words to like effect.  R.S., c. 231, s. 134; 2003 (2nd Sess.), c. 1,
s. 15; 2018, c. 3, s. 37.

Notice of action and disclosure of particulars
170 (1) Every insured against whom an action is commenced for dam-

ages occasioned by an automobile shall give notice thereof in writing to the insurer
within five days after service of notice or process in the action.

(2) Every insured against whom an action is commenced for dam-
ages occasioned by an automobile shall, upon recovery of a judgment against the
insured, disclose to a judgment creditor entitled to the benefit of any motor vehicle
liability policy particulars of such contract within 10 days after written demand
therefor.  R.S., c. 231, s. 135.

PHYSICAL DAMAGE COVER

Exclusions and limitations
171 Subject to subsection 137(1), the insurer may provide in a contract

such exclusions and limitations with respect to loss of, or damage to, or the loss of
use of the automobile as it considers necessary.  R.S., c. 231, s. 136.

Partial payment clause
172  (1) A contract, or part of a contract, providing insurance against

loss of or damage to an automobile and the loss of use thereof may contain a clause
to the effect that, in the event of loss, the insurer shall pay only
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(a) an agreed portion of any loss that may be sustained; or

(b) the amount of the loss after deduction of a sum speci-
fied in the policy,

and in either case not exceeding the amount of the insurance.

(2) Where a clause is inserted in accordance with subsection (1),
there must be printed or stamped upon the face of the policy in conspicuous type the
words: “This policy contains a partial payment of loss clause.”  R.S., c. 231, s. 137.

Adjustment of claim
173 (1) Where a claim is made under any contract other than a con-

tract evidenced by a motor vehicle liability policy, the insurer shall, notwithstanding
any agreement, adjust the amount of the claim with the insured named in the con-
tract as well as with any person having an interest indicated in the contract.

(2) Where notice is given or proof of loss is made by a person
other than the insured because the insured cannot be located, or neglects, refuses or
is unable to give notice and make claim under mandatory conditions 4 and 7 as set
forth in Schedule 1 of the Automobile Insurance Contract Mandatory Conditions
Regulations made under this Act, the insurer may, notwithstanding subsection (1)
but in any event not earlier than 60 days from delivery of the proof required under
clause (1)(c) of mandatory condition 4, adjust and pay the claim to the other person
having an interest indicated in the contract.  R.S., c. 231, s. 138.

DIRECT COMPENSATION FOR PROPERTY DAMAGE

Recovery for property damage
174  (1) This Section applies if

(a) an automobile or its contents, or both, suffers damage
arising directly or indirectly from the use or operation in the Province
of one or more other automobiles;

(b) the automobile that suffers the damage or in respect of
which the contents suffer damage is insured under a contract evi-
denced by a motor vehicle liability policy issued by an insurer who is
licensed to undertake automobile insurance in the Province or who
has filed with the Superintendent, in the form provided by the Super-
intendent, an undertaking to be bound by this Section; and

(c) at least one other automobile involved in the accident
is insured under a contract evidenced by a motor vehicle liability pol-
icy issued by an insurer who is licensed to undertake automobile
insurance in the Province or who has filed with the Superintendent, in
the form provided by the Superintendent, an undertaking to be bound
by this Section.

(2) This Section applies with necessary changes in respect of an
automobile, the owner, operator or lessee of which is exempt from the requirement
to be insured under the Motor Vehicle Act, if the person who is financially responsi-
ble for the damages resulting from the accident involving the automobile files with
the Superintendent an undertaking to be bound by this Section.
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(3) Where this Section applies, an insured is entitled to recover
for the damages to the insured’s automobile and its contents and for loss of use from
the insured’s insurer under the coverage described in subsection 149(1) as though
the insured were a third party.

(4) Recovery under subsection (3) must be based on the degree of
fault of the insurer’s insured as determined under the fault determination rules pre-
scribed by the regulations under clause 175(1)(a).

(5) An insured may bring an action against an insurer if

(a) the insured is not satisfied that the degree of fault
established under the fault determination rules accurately reflects the
actual degree of fault; or

(b) the insured is not satisfied with a proposed settlement,

and the matters in issue must be determined in accordance with the ordinary rules of
law.

(6) Where this Section applies,

(a) an insured has no right of action against any person
involved in the incident other than the insured’s insurer for damages
to the insured’s automobile or its contents or for loss of use;

(b) an insured has no right of action against a person under
an agreement, other than a contract of automobile insurance, in
respect of damages to the insured’s automobile or its contents or for
loss of use, except to the extent that the person is at fault or negligent
in respect of those damages or that loss; and

(c) an insurer, except as permitted by the regulations, has
no right of indemnification from or subrogation against any person
for payments made to the insurer’s insured under this Section.

(7) Nothing in this Part precludes an insurer, in a contract belong-
ing to a class prescribed by the regulations, from agreeing with an insured that, in
the event that a claim is made by the insured under this Section, the insurer shall pay
only

(a) an agreed portion of the amount that the insured would
otherwise be entitled to recover; or

(b) the amount that the insured would otherwise be enti-
tled to recover, reduced by a sum specified in the agreement.

(8) Subsection (7) does not apply unless, before the insurer enters
into the contract referred to in that subsection, the insurer offers to enter into another
contract with the prospective insured that does not contain the agreement referred to
in that subsection but is identical to the contract referred to in that subsection in all
other respects except for the amount of the premium.

(9) In the circumstances prescribed by the regulations, a contract
belonging to a class prescribed by the regulations for the purpose of subsection (7)
must provide that, in the event that a claim is made by the insured under this Sec-
tion, the insurer shall pay only the amount that the insured would otherwise be enti-
tled to recover, reduced by a sum specified in the contract.

3949



82 insurance c. I-7

(10) Subsection (8) does not apply to a contract that contains a pro-
vision required by subsection (9).

(11) Where a contract contains an agreement referred to in subsec-
tion (7) or a provision required by subsection (9), the policy must have “This policy
contains a partial payment of recovery clause for property damage” printed or
stamped on its face in conspicuous type.

(12) This Section does not affect an insured’s right to recover in
respect of any physical damage coverage in respect of the insured automobile.

(13) This Section does not apply to damage to those contents of an
automobile that are being carried for reward.

(14) This Section does not apply if both or all of the automobiles
are owned by the same person.

(15) This Section does not apply to damage to an automobile
owned by the insured or to its contents if the damage is caused by the insured while
driving another automobile.

(16) This Section applies only in relation to loss or damage sus-
tained on or after the date this Section comes into force.  2011, c. 35, s. 6.

Regulations
175 (1) The Governor in Council may make regulations

(a) prescribing rules for determining the degree of fault in
various situations for loss or damage arising directly or indirectly
from the use or operation of an automobile;

(b) respecting indemnification and subrogation when Sec-
tion 174 applies;

(c) prescribing classes of contracts for the purpose of sub-
section 174(7);

(d) prescribing the circumstances in which a contract
belonging to a class prescribed under clause (c) must contain a provi-
sion described in subsection 174(9);

(e) prescribing the amount, or the minimum or maximum
amount, of a reduction required by a provision described in clause
174(7)(b) or subsection 174(9).

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2011, c. 35, s. 6.

LIMITED ACCIDENT INSURANCES

Required contents of certain contracts
176 (1) In this Section,

“insured automobile” means the automobile as defined or
described in the contract;
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“person insured under the contract” means

(a) in respect of a claim for damage to the insured
automobile, the owner of the automobile;

(b) in respect of a claim for damage to the contents
of the insured automobile, the owner of the contents;

(c) in respect of a claim for bodily injury or death,

(i) any person while driving, being carried
in or upon or entering or getting on to or alighting from
the insured automobile,

(ii) the insured named in the contract and,
where residing in the same dwelling premises as the
insured named in the contract, the insured’s spouse or
common-law partner and any dependent relative,

(A) while driving, being carried in or
upon or entering or getting on to or alighting
from an uninsured automobile, or

(B) who is struck by an uninsured or
unidentified automobile, but not a person struck
while driving, being carried in or upon or enter-
ing or getting on to or alighting from railway
rolling stock that runs on rails,

(iii) if the insured named in the contract is a
corporation, unincorporated association or partnership,
any director, officer, employee or partner of the insured
named in the contract, for whose regular use the
insured automobile is furnished and, where residing in
the same dwelling place, the insured’s spouse or com-
mon-law partner and any dependent relative,

(A) while driving, being carried in or
upon or entering or getting on to or alighting
from an uninsured automobile, or

(B) who is struck by an uninsured or
unidentified automobile, but not a person struck
while driving, being carried in or upon or enter-
ing or getting on to or alighting from railway
rolling stock that runs on rails,

if such director, officer, employee or partner or the
spouse or common-law partner of that director, officer,
employee or partner is not the owner of an automobile
insured under a contract;

“unidentified automobile” means an automobile with respect
to which the identity of either the owner or driver cannot be ascer-
tained;

“uninsured automobile” means an automobile with respect to
which neither the owner nor driver of it has applicable and collecta-
ble bodily injury liability and property damage liability insurance for
its ownership, use or operation, but does not include an automobile
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owned by or registered in the name of the insured or the insured’s
spouse or common-law partner.

(2) This Section applies to all contracts evidenced by motor vehi-
cle liability policies made or renewed on or after July 1, 1996, and all contracts evi-
denced by motor vehicle liability policies that were subsisting on that day are
deemed to provide for payments referred to in subsection (2) in respect of an acci-
dent arising out of the use or operation of an automobile occurring on or after that
day.

(3) Every contract evidenced by a motor vehicle liability policy
must provide for payment by the insurer of all sums that

(a) a person insured under the contract is legally entitled to
recover from the owner or driver of an uninsured automobile or uni-
dentified automobile as damages for bodily injuries resulting from an
accident involving an automobile;

(b) a person is legally entitled to recover from the owner
or driver of an uninsured automobile or unidentified automobile as
damages for bodily injury to or the death of a person insured under
the contract resulting from an accident involving an automobile; and

(c) a person insured under the contract is legally entitled to
recover from the identified owner or driver of an uninsured automo-
bile as damages for accidental damage to the insured automobile or
its contents, or to both the insured automobile and its contents, result-
ing from an accident involving an automobile,

subject to the terms, conditions, provisions, exclusions and limits prescribed by the
regulations.

(4) A dependent relative referred to in the definition “person
insured under the contract” in subsection (1) who

(a) is the owner of an automobile insured under a contract;
or

(b) sustains bodily injuries or dies as the result of an acci-
dent while driving, being carried in or upon or entering or getting on
to or alighting from the dependent relative’s own uninsured automo-
bile,

is not a dependent relative for the purpose of this Section.

(5) The Governor in Council may make regulations

(a) prescribing, amending or altering the terms, conditions,
provisions, exclusions and limits with respect to payments under sub-
section (3);

(b) deeming any term, condition, provision, exclusion or
limit as prescribed, amended or altered by a regulation made pursuant
to clause (a) to be included in any motor vehicle liability policy made
or renewed on or after the effective date of the regulation and in any
motor vehicle liability policy that is subsisting on the effective date of
the regulation;
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(c) requiring that terms, conditions, provisions, exclusions
and limits as prescribed, amended or altered by a regulation made
pursuant to clause (a) be attached to or included in every motor vehi-
cle liability policy as a schedule in or to the policy.

(6) Any payments made or available to a person under a contract
of insurance referred to in subsection (3) constitute, to the extent of such payments,
a release, by the person or the person’s personal representative or any person claim-
ing through or under the person or by virtue of the Fatal Injuries Act, of any claim
that the person may have under subsection (3), but nothing in this subsection pre-
cludes an insurer from demanding, as a condition precedent to payment, a release to
the extent of the payment from the person insured or the person’s personal repre-
sentative or any other person.

(7) A release within the meaning of subsection (6) does not enure
to the benefit of the person or persons against whom the insurer has a right to subro-
gation under this Act.  1995-96, c. 20, s. 3; 2000, c. 29, s. 24.

Application of Sections 178 to 197
177 (1) Sections 178 to 197 apply only to matters arising out of acci-

dents involving an automobile occurring on or after July 1, 1996.

(2) Sections 178 to 197 apply only to a claim for damages by a
person who is not insured under a contract within the meaning of Section 176 and
who has no other insurance, or who has other insurance that is inadequate, with
respect to the damages claimed, and, subject to subsection (4), no person other than
one who is not insured under a contract within the meaning of Section 176 and who
has no other insurance, or who has other insurance that is inadequate, with respect
to the damages claimed, may apply to the Facility Association for payment of dam-
ages in accordance with Sections 178 to 197.

(3) Notwithstanding any other provision of this Act, no person
may apply to the Facility Association pursuant to Section 178 or 179 for payment of
damages in respect of damage to an automobile owned by or registered in the name
of the person, notwithstanding that the person may have had no applicable and col-
lectable insurance with respect to that automobile at the time of the accident in
which the damage was incurred if, at the time of the accident, the person was driv-
ing the automobile or had the care or control of it, whether it was in motion or not.

(4) Where a question arises between a person’s insurer and the
Facility Association as to whether a person is insured under a contract of insurance
within the meaning of Section 176 or has other insurance with respect to the dam-
ages claimed, the person may, at the person’s option, make a claim for damages
against the insurer or apply to the Facility Association for payment of damages in
accordance with Sections 178 to 197.

(5) Where, in the circumstances described in subsection (4), a
person elects to make a claim for damages against the person’s insurer and liability
is denied on the grounds that the person is not insured under a contract within the
meaning of Section 176 and has no other insurance with respect to the damages
claimed, the person may proceed, in accordance with Sections 178 to 197, to apply
to the Facility Association for payment of damages.

3953



86 insurance c. I-7

(6) Where, in the circumstances described in subsection (4) or (5),
a person elects to apply, in accordance with Sections 178 to 197, to the Facility
Association for payment of damages and the Facility Association makes a payment
to the person in accordance with those Sections, the Facility Association is subro-
gated to the extent of those payments to the rights of the person to whom the amount
is paid and, where in the opinion of the Facility Association, the person is insured
under a contract within the meaning of Section 176 or has other insurance with
respect to the damages claimed, the Facility Association may bring an action in its
name or in the name of such person against the insurer to recover the amount of the
payment.

(7) No payment made by the Facility Association in the circum-
stances described in subsection (6) bars the person to whom it is made from making
a claim against the person’s insurer for damages in excess of the amount of the pay-
ment by the Facility Association.  1995-96, c. 20, s. 3.

Payment by Facility Association
178 (1) A person who would have a cause of action against an owner

of an automobile or a driver of an automobile, other than an automobile owned by
or under the care and control of that person, for damages for injuries to or the death
of any person or damage to property, arising out of the operation, care or control of
the automobile in the Province, except a person entitled to make application pursu-
ant to Section 179, may make application in a form provided by the Facility Associ-
ation for payment by the Facility Association of the damages in respect of such
death, personal injury or property damage.

(2) Upon receipt of an application pursuant to subsection (1), the
Facility Association shall, by registered mail, forward a notice of the application for
payment by the Facility Association to the owner and the driver of the automobile
against whom liability for the damages occasioned by the operation of the automo-
bile is alleged, to their latest known addresses or to their latest addresses as recorded
with the Registrar of Motor Vehicles.

(3) The Facility Association may, in respect of an application
made pursuant to subsection (1), make payment, subject to the same conditions,
limits, deductions and exclusions that would apply to an application by a judgment
creditor in accordance with Sections 179 to 197, with the necessary modifications,
of an amount that it considers proper in all the circumstances if

(a) the applicant executes a release under seal of all claims
arising out of the automobile accident, subject to subsections 177(6)
and (7), that occasioned the damages to be paid by the Facility Asso-
ciation; and

(b) subject to clause (c), the owner and driver of the auto-
mobile, against whom liability for the damages occasioned by the
operation of the automobile is alleged, execute a consent to the pay-
ment of the sum for damages by the Facility Association and also
execute under seal an undertaking in a form provided by the Facility
Association to repay to the Facility Association the amount to be paid
by the Facility Association; or
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(c) the person to whom a notice is sent in accordance with
subsection (2) does not reply within 30 days of the date upon which
the notice was sent either

(i) by mail, or

(ii) by attending in person at the place named in the
notice,

and dispute liability to the person making application pursuant to
subsection (1).

(4) Where an amount is paid out by the Facility Association pur-
suant to subsection (3) or (5), the Facility Association is, to the extent of the amount
paid out, deemed to be a creditor of every person against whom liability for the
damages occasioned by the operation of the automobile is alleged and who was
given notice pursuant to subsection (2), and upon the filing with a prothonotary of
the Supreme Court of Nova Scotia of a certificate of the Facility Association in a
form prescribed by the regulations stating the amount paid out, judgment may be
entered in the name of the Facility Association as a judgment of the Supreme Court,
and, without the consent of the Facility Association, no execution under a judgment
obtained with respect to the damages referred to above may be made by any person
other than the Facility Association against the property of the judgment debtor until
the judgment debt of the Facility Association is satisfied.

(5) The Facility Association may, in its discretion, make interim
payments to claimants claiming damages for personal injury if the responsible per-
son or persons do not dispute their liability after a notice is sent to them in accord-
ance with subsection (2).  1995-96, c. 20, s. 3.

Application for payment where judgment
179 Subject to Section 184, where a person obtains in any court in the

Province a judgment against

(a) an owner of an automobile or a driver of an automobile, other
than an automobile owned by or under the care or control of the person, for
damages for injury to or the death of any person or damage to property, aris-
ing out of the operation, care or control of an automobile in the Province; or

(b) a party unknown as contemplated by Section 187, for dam-
ages for injury to or the death of any person arising out of the operation, care
or control of an automobile in the Province,

upon the determination of all proceedings, including appeals, the person may apply
to the Facility Association for payment of the amounts in respect of the judgment to
which the person is entitled in accordance with Sections 178 to 197.  1995-96, c. 20,
s. 3.

Duty to make payment
180 The Facility Association shall pay out to the person the amount of the

judgment including the costs included in the judgment, or that part of the judgment
including the costs to which the person is entitled, if

(a) the person makes an affidavit

(i) as to what amount the person has recovered or is or
was entitled to recover from any source, for or in respect of any
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injury, death or damage to a person or property arising out of the
operation, care or control of the automobile by the owner or driver of
it against whom the judgment was obtained whether or not in the
action damages were claimed for or in respect of the injury, death or
damage and as to what compensation or services or benefits with a
pecuniary value the person has recovered or received or is or was
entitled to recover or receive for or in respect of the injury, death or
damage, and

(ii) that the application is not made by or on behalf of an
insurer in respect of any amount paid or payable by the insurer by
reason of the existence of a contract of insurance and that, subject to
subsection 177(4), no part of the amount sought to be paid by the
Facility Association is sought in lieu of making a claim or receiving a
payment that is or was payable by reason of the existence of a con-
tract of insurance and that no part of the amount sought will be paid
to an insurer to reimburse or otherwise indemnify an insurer in
respect of any amount paid or payable by the insurer by reason of the
existence of a contract of insurance; and

(b) the solicitor for the person makes an affidavit

(i) that the judgment is a judgment as described in Sec-
tion 179,

(ii) giving particulars of the amount of damages for or in
respect of injury or death or damage to property and the costs
included in the judgment,

(iii) that in so far as the solicitor was advised by any person
and learned of any facts during the litigation

(A) the solicitor, subject to subsection 177(4), has
commenced action against all persons against whom the per-
son might reasonably be considered as having a cause of
action for or in respect of the injury, death or damage to per-
son or property as described in subclause (a)(i),

(B) the application is not made by or on behalf of
an insurer in respect of any amount paid or payable by the
insurer by reason of the existence of a contract of insurance
and that, subject to subsection 177(4), no part of the amount
sought to be paid by the Facility Association is sought in lieu
of making a claim or receiving a payment that is or was paya-
ble by reason of the existence of a contract of insurance and
that no part of the amount sought will be paid to an insurer to
reimburse or otherwise indemnify an insurer in respect of any
amount paid or payable by the insurer by reason of the exist-
ence of a contract of insurance, and

(C) that except as disclosed in the applicant’s affi-
davit, the person is and was not entitled to recover, from any
source, nor to receive compensation or services or benefits
with a pecuniary value, for or in respect of any injury, death or
damage to person or property as described in subclause (a)(i),
and
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(iv) that the action was defended throughout to judgment or
that there was a default or a consent or agreement by or on behalf of
the defendant and that the solicitor complied with Section 184; and

(c) the affidavits together with

(i) a copy of the statement of claim,

(ii) a certified copy of the judgment,

(iii) the assignment of judgment, and

(iv) where applicable, the solicitor’s taxed bill of costs,

are forwarded to the Facility Association.  1995-96, c. 20, s. 3.

Objections to application for payment
181 (1) Where, on an application to the Facility Association,

(a) all the documents required by Section 180 are not for-
warded;

(b) any matter required to be in an affidavit is omitted;

(c) the amount requested to be paid by the Facility Associ-
ation is, in its opinion, greater than the amount to which the applicant
is entitled under Sections 178 to 197; or

(d) for any reason, the Facility Association wishes the
application for payment to go before a judge of the Supreme Court of
Nova Scotia for an order for payment by the Facility Association,

the Facility Association shall, within a reasonable period of time, advise the person
of its objections to the application for payment and, subject to subsection (2), advise
the person that the person must obtain an order of a judge of the Supreme Court for
payment by the Facility Association.

(2) The Facility Association shall advise the person to remedy
any objection it may have against payment and, where the objection is remedied to
the satisfaction of the Facility Association, it shall then make payment as hereinbe-
fore provided.  1995-96, c. 20, s. 3.

Application to judge of Supreme Court
182 Where a person is advised that payment may not be made except by

order of a judge of the Supreme Court of Nova Scotia, the person may apply to a
judge of the Court upon notice to the Facility Association, for an order directing
payment by the Facility Association of the amount in respect of the judgment to
which the person is entitled under Sections 178 to 197.  1995-96, c. 20, s. 3.

Powers of Court on application
183 (1) A judge of the Supreme Court of Nova Scotia may make an

order directed to the Facility Association requiring it, subject to Sections 178 to
197, to pay the amount in respect of the judgment to which the judgment creditor is
entitled in accordance with those Sections, if the applicant, in the application, satis-
fies the judge that

(a) the applicant has obtained a judgment as set out in
Section 179 stating, whether against an owner, a driver or a party
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unknown, the amount of the judgment and the amount owing on the
judgment at the date of the application;

(b) subject to subsection 177(4), the applicant has com-
menced action against all persons against whom the applicant might
reasonably be considered as having a cause of action for or in respect
of any injury, death or damage to person or property arising out of the
operation, care or control of the automobile by the owner or driver
against whom the judgment was obtained;

(c) the applicant has prosecuted every action in good faith
to judgment or dismissal;

(d) with respect to the amount to be paid, the applicant has
not recovered and is and was not entitled to recover, from any source,
any amount for or in respect of the injury, death or damage to person
or property described in clause (b);

(e) with respect to the amount to be paid, the applicant has
not received and is and was not entitled to receive from any source
any compensation or services or benefits with a pecuniary value for
or in respect of the injury, death or damage to person or property
described in clause (b);

(f) the application is not made by or on behalf of an
insurer in respect of any amount paid or payable by the insurer by
reason of the existence of a contract of insurance, and, subject to sub-
section 177(4), no part of the amount sought to be paid out by the
Facility Association is sought in lieu of making a claim or receiving a
payment that is or was payable by reason of the existence of a con-
tract of insurance and no part of the amount sought will be paid to an
insurer to reimburse or otherwise indemnify an insurer in respect of
any amount paid or payable by the insurer by reason of the existence
of a contract of insurance; and

(g) the amount sought to be paid out by the Facility Asso-
ciation does not exceed the maximum amount payable under Sec-
tion 193.

(2) The Facility Association may appear and be heard on the
application referred to in subsection (1) and may show cause why the order should
not be made.  1995-96, c. 20, s. 3.

Restriction on powers of Court
184 (1) Where an action is commenced and the defendant

(a) fails to file and serve a statement of defence;

(b) fails to appear in person or by counsel at an examina-
tion for discovery, trial or appeal or notifies the plaintiff that such
failure is likely; or

(c) consents or agrees to the entering of judgment,

no order may be made pursuant to Section 183, and no money is required to be paid
by the Facility Association in respect of a judgment obtained on such proceedings,
unless, before taking any further step in the proceedings, the plaintiff gives written
notice, in the form prescribed by the regulations, to the Facility Association of such
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failure, notification, consent or agreement and affords it reasonable time to investi-
gate the circumstances of the claim and an opportunity to take such action as it con-
siders advisable pursuant to subsection (2).

(2) Where the Facility Association receives notice pursuant to
subsection (1), it may, where it considers it advisable, on behalf and in the name of
the defendant, take any step to enforce the defendant’s right to compensation or
indemnity in respect of or arising out of the claim that is available to the defendant,
and take any step in the proceedings, including a consent to judgment in such
amount as it may consider proper in the circumstances, and all acts done in accord-
ance with this subsection are deemed to be the acts of the defendant.  1995-96, c. 20,
s. 3.

Prerequisite to payment by Association
185 (1) No money is required to be paid by the Facility Association in

compliance with an order made pursuant to Section 183 until the judgment of the
applicant or the portion of the judgment for which the Facility Association is liable
or the applicant’s interest in the judgment is assigned to the Facility Association.

(2) Upon filing a copy of the assignment of judgment, certified by
the Facility Association to be a true copy, with the registrar, prothonotary or clerk,
as the case may be, of the court in which the judgment was obtained, the Facility
Association shall, to the extent of the amount of the assignment, be deemed to be
the judgment creditor.

(3) Where execution is issued in the name of the judgment credi-
tor and a copy of the assignment of judgment, certified in accordance with subsec-
tion (2), is filed with the sheriff having the execution order, subsection (2) applies
with necessary changes.  1995-96, c. 20, s. 3.

Application for order permitting action
186 Where injury to or the death of any person arises out of the operation,

care or control of an automobile in the Province but the identity of the automobile,
the owner and the driver of it cannot be established, any person who would have a
cause of action against the owner or driver in respect of such injury or death may,
upon notice to the Facility Association, apply to a judge of the Supreme Court of
Nova Scotia for an order permitting the person to bring an action in the Supreme
Court against a nominal defendant to be designated as a party unknown.  1995-96,
c. 20, s. 3.

Powers of Court on application
187 A judge of the Supreme Court of Nova Scotia may make an order

permitting the applicant to bring an action against a party unknown if satisfied that

(a) there are reasonable grounds for bringing the action;

(b) all reasonable efforts have been made to ascertain the identity
of the automobile involved and of the owner and driver of it;

(c) the identity of the automobile involved and of the owner and
driver of it cannot be established; and

(d) the application is not made by or on behalf of an insurer in
respect of any amount paid or payable by reason of the existence of a con-
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tract of insurance, and, subject to subsection 177(4), no part of the amount
sought to be recovered in the intended action is sought in lieu of making a
claim or receiving a payment that is or was payable by reason of the exist-
ence of a contract of insurance and no part of the amount so sought will be
paid to an insurer to reimburse or otherwise indemnify the insurer in respect
of any amount paid or payable by it by reason of the existence of a contract
of insurance.  1995-96, c. 20, s. 3.

Rights of Facility Association
188 (1) In any action brought against a party unknown pursuant to

Sections 186 and 187, the Facility Association has all the rights of a defendant in
the action, but nothing in this Section imposes any liability on the Facility Associa-
tion.

(2) In any action to which subsection (1) applies, the Facility
Association may plead the general issue and give the special matter in evidence.
1995-96, c. 20, s. 3.

Application of Sections 186 and 187
189 (1) Where an action for damages for injury to or the death of any

person, arising out of the operation, care or control of an automobile in the Province
has been dismissed and the judge, in dismissing the action, states in writing that the
injury or death arose out of the operation, care or control of an automobile

(a) the identity of which and the owner and driver of
which is not established; or

(b) at a time when such automobile was, without the con-
sent of the owner, in the possession of some person other than the
owner and the identity of the driver is not established,

Sections 186 and 187 apply for a period of three months from the date of such dis-
missal, notwithstanding any Act limiting the time within which an action may be
brought.

(2) Where, in accordance with subsection (1), an application is
made pursuant to Section 186, clause 187(c) does not apply.  1995-96, c. 20, s. 3.

Application to add party unknown as defendant
190 (1) Where an action for damages for injury to or the death of any

person arising out of the operation, care or control of an automobile in the Province
is commenced and the defendant by the pleadings alleges that the plaintiff’s damage
was caused by a party unknown, the plaintiff may make application to add the party
unknown as a defendant and Section 187 applies with necessary changes.

(2) This Section does not limit or restrict any right to add or join
any person as a party to an action in accordance with the practice of the court in
which the action is pending.  1995-96, c. 20, s. 3.

Action for declaratory judgment
191 (1) Where judgment has been obtained against a party unknown,

the Facility Association may, at any time, bring action in the Supreme Court of
Nova Scotia against any person for a declaratory judgment, declaring that person to
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have been, at the time of the accident, the owner or driver of the automobile in
respect of the operation, care or control of which the judgment was obtained, and
the court may give judgment accordingly.

(2) Where a declaratory judgment is issued pursuant to this Sec-
tion,

(a) the person declared in the judgment to be the owner or
driver is deemed to have been the defendant in the action in which
judgment was obtained against the party unknown and the judgment
against the party unknown is deemed to be a judgment against such
person; and

(b) the Facility Association is deemed to have obtained a
judgment against such person for the amount of all money paid by it
in respect of the judgment against the party unknown and, accord-
ingly, has all the rights of a judgment creditor, including the right to
recover any money that would have been payable in respect of the
death or injury under any contract of insurance that was in force at
the time of the accident, notwithstanding any Act limiting the time
within which an action may be brought.

(3) Where the injury or death arose out of the operation, care or
control of the automobile at a time when the automobile was, without the owner’s
consent, in the possession of some person other than the owner, such action must be
disposed of in the same manner as though the identity of the owner had not been
established.  1995-96, c. 20, s. 3.

Restriction or power to grant judgment
192 In an action against a party unknown, a judgment against a party

unknown may not be granted unless the court in which the action is brought is satis-
fied that all reasonable efforts have been made by the claiming party to ascertain the
identity of the automobile and the owner and the driver of it and that such identity
cannot be established.  1995-96, c. 20, s. 3.

Deduction from amount of damages
193 (1) The Facility Association is not required to pay

(a) any amount in respect of a judgment in favour of a per-
son who ordinarily resides outside the Province, unless such person
resides in a jurisdiction that provides substantially the same benefits
to persons who ordinarily reside in the Province, but not including
any amount that would not be payable by the law of the jurisdiction
in which such person resides;

(b) more than $200,000, exclusive of costs, for injury to or
the death of one or more persons or damage to property resulting
from any one accident occurring on or after July 1, 1996, or more
than $500,000, exclusive of costs, for injury to or the death of one or
more persons or damage to property resulting from any one accident
occurring on or after April 1, 2004, with payments with respect to
damages for damage to property limited to claims for damages in
excess of $250,

but, subject to subsection (2) and the regulations, where
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(c) the judgment creditor recovers or is or was entitled to
recover, from any source, for or in respect of any injury, death or
damage to person or property arising out of the operation, care or
control of the automobile by the owner or driver against whom the
judgment was obtained, whether or not in the action damages were
claimed for or in respect of the injury, death or damage; or

(d) the judgment creditor receives or is or was entitled to
receive, from any source, compensation or services or benefits with a
pecuniary value for or in respect of the injury, death or damage,

the amount so recovered or received and the amount that the judgment creditor is or
was entitled to recover or receive and the amount of compensation and pecuniary
value of any services or benefits received or that the judgment creditor is or was
entitled to receive must be deducted from the amount of damages included in the
judgment and only the amount of damages included in the judgment after such
deductions, or the maximum amount payable under clause (b), whichever is less, is
required to be paid by the Facility Association.

(2) In computing the amount payable by the Facility Association,
no reduction may be made

(a) with respect to any amount recovered or recoverable
by the judgment creditor under a contract of life insurance, where the
amount is payable in respect of the death of the person;

(b) with respect to any compensation or the pecuniary
value of any services or benefits that the judgment creditor received,
or is or was entitled to receive under the Social Assistance Act or the
Health Services and Insurance Act;

(c) with respect to

(i) any amount recovered by the judgment creditor,
or that the judgment creditor is entitled to recover, from such
sources as may be prescribed by the regulations, or

(ii) any amount of compensation, or the pecuniary
value of any benefits or services, received by the judgment
creditor, or that the judgment creditor is entitled to receive,
from such sources as may be prescribed by the regulations or
if the compensation, benefits or services are of a kind pre-
scribed by the regulations.

(3) For the purpose of this Section, the question of where a person
ordinarily resides must be determined as of the date of the accident as a result of
which the damages are claimed.  1995-96, c. 20, s. 3; 2003 (2nd Sess.), c. 1, s. 16.

Costs payable
194 (1) Subject to Section 178, no costs, other than costs taxed on a

party and party basis, are required to be paid by the Facility Association.

(2) Where an action has been maintained in part by an insurer and
a part only of the amount of the judgment in the action is payable by the Facility
Association, the Facility Association shall not pay more than that part of the party
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and party costs of the action that bears the same ratio to the whole of such costs as
the part of the judgment payable by the Facility Association bears to the total
amount of the judgment.  1995-96, c. 20, s. 3.

Applicable practice and procedure
195 The practice and procedure of the Supreme Court of Nova Scotia or

the court in which the application or action is brought, including the right of appeal
and the practice and procedure relating to appeals, apply to any application or action
pursuant to Sections 178 to 197.  1995-96, c. 20, s. 3.

Prohibition against application by Governments
196 No application for the payment of damages may be made to the Facil-

ity Association by or on behalf of the Government of Canada, a province of Canada,
the United States of America, a state of the United States or any political subdivi-
sion, corporation or agency of such Governments.  1995-96, c. 20, s. 3.

Deeming for purposes of Sections 178 to 196
197 For the purpose of Sections 178 to 196, all owners and drivers whose

liability results in payment by the Facility Association are deemed to be sui juris
and all actions taken by the Facility Association in the settlement of claims and
actions on their behalf are deemed to be taken upon their instructions and with their
full consent.  1995-96, c. 20, s. 3.

Regulations
198 The Governor in Council may make regulations

(a) generally respecting forms to be used for the purpose of Sec-
tions 178 to 197 and prescribing forms required to be prescribed;

(b) prescribing sources for the purpose of subclause 193(2)(c)(i);

(c) prescribing, for the purpose of subclause 193(2)(c)(ii), sources
of compensation, benefits and services, and kinds of compensation, benefits,
and services.  1995-96, c. 20, s. 3.

Medical and other expense coverage
199 (1) Every motor vehicle liability policy must provide

(a) medical, rehabilitation, loss of income, death and
funeral expense benefits; and

(b) other benefits,

set forth in the regulations made by the Governor in Council, which must be printed
in every policy under the heading “Section B - Accident Benefits”.

(2) Where an insurer makes a payment under a provision of a
contract of insurance referred to in subsection (1), the payment constitutes, to the
extent of such payment, a release by the insured person or the insured person’s per-
sonal representatives of any claim that the insured person or the insured person’s
personal representatives, or a person claiming through or under the insured person
or by virtue of the Fatal Injuries Act, may have against the insurer and any other
person who may be liable to the insured person or the insured person’s personal rep-
resentatives if that other person is insured under a contract of the same type as is
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specified in subsection (1), but nothing in the subsection precludes an insurer from
demanding, as a condition precedent to payment, a release to the extent of the pay-
ment from the insured person or the insured person’s personal representative or any
other person.  R.S., c. 231, s. 140; 2003 (2nd Sess.), c. 1, s. 17.

Demand for insurance particulars
200 (1) Where a person is injured or killed in an accident in the Prov-

ince involving an automobile, that person or the person’s personal representative
may serve

(a) a demand by registered mail on the owner of the auto-
mobile; or

(b) a demand by registered mail on the insurer of the
owner of the automobile,

requiring the owner or insurer, as the case may be, to state in writing to the person
making the demand whether or not that owner has insurance of the types mentioned
in Section 199 and, where the demand is made under clause (a), requiring the
owner, where the owner has such insurance, to state the name of the insurer.

(2) Where the owner or insurer does not, within 10 days after
receiving a demand made under subsection (1), comply with the demand the owner
or insurer is guilty of an offence.  R.S., c. 231, s. 141.

Right of unnamed insured
201 Any person insured by but not named in a contract to which Section

176 or 199 applies may recover under the contract, in the same manner and to the
same extent as if named therein as the insured, and for that purpose is deemed to be
a party to the contract and to have given consideration therefor.  R.S., c. 231, s. 142.

Liability of insurer in first instance
202 (1) Where a person who is entitled to benefits provided by insur-

ance pursuant to Section 199

(a) is an occupant of a motor vehicle involved in an acci-
dent, the insurer of the owner of the motor vehicle is, in the first
instance, liable for payment of the benefits provided by the insurance;
or

(b) is not an occupant of a motor vehicle or a railway roll-
ing stock that runs on rails and is struck by a motor vehicle, the
insurer of the owner of the motor vehicle is, in the first instance, lia-
ble for the payment of the benefits provided by the insurance.

(2) Nothing in this Section affects the operation of subsection
199(2).  R.S., c. 231, s. 143.

Payment into court
203  (1) Where an insurer admits liability for insurance money payable

under Section 176 or 199 and it appears that

(a) there are adverse claimants;

3964



c. I-7 insurance 97

(b) the whereabouts of an insured person entitled is
unknown; or

(c) there is no person capable of giving and authorized to
give a valid discharge therefor, who is willing to do so,

the insurer may, at any time following 30 days after the date upon which the insur-
ance money becomes payable, apply to the Court ex parte for an order for payment
of the money into court, and the Court may upon such notice, if any, as it thinks nec-
essary make an order accordingly.

(2) The receipt of the proper officer of the Court is sufficient dis-
charge to the insurer for insurance money paid into court and that money must be
dealt with as the Court orders.  R.S., c. 231, s. 144.

Limitation period
204 Every action or proceeding against an insurer under a contract with

respect to insurance provided under Section 176 or 199 must be commenced within
the limitation period specified in the contract but, in no event, may this be less than
one year after the happening of the accident.  R.S., c. 231, s. 145.

Disclosure of insurance particulars
205 (1) Where any person makes a claim for damages in respect of

bodily injury or death sustained by the person or any other person while driving or
being carried in or upon or entering or getting into or alighting from or as a result of
being struck by an automobile, the person shall furnish the person against whom the
claim is made with full particulars of all insurance available to the claimant under
contracts falling within the scope of Section 199.

(2) Where a claimant is entitled to the benefit of insurance within
the scope of Section 199, this, to the extent of payments made or available to the
claimant thereunder, constitutes a release by the claimant of any claim against the
person liable to the claimant or the insurer of the person liable to the claimant.  R.S.,
c. 231, s. 146.

Terms of insurance permitted
206 Subject to subsection 137(1), an insurer may in a policy

(a) provide insurance that is less extensive in scope than the
insurances mentioned in Sections 176 and 199; and

(b) provide the terms of the contract that relate to the insurances
mentioned in Sections 176 and 199.  R.S., c. 231, s. 147.

OTHER INSURANCE

First loss and excess insurance
207 (1) Subject to Section 165, insurance under a contract evidenced

by a valid owner’s policy as defined in Section 131 is, in respect to liability arising
from or occurring in connection with, the ownership, use or operation of an automo-
bile owned by the insured named in the contract and within the description or defi-
nition thereof in the policy, a first loss insurance and insurance attaching under any
other valid motor vehicle liability policy is excess insurance only.
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(2) In subsection (3), “rateable proportion” means

(a) where there are two insurers liable and each has the
same policy limits, the insurers are liable to share equally in any lia-
bility, expense, loss or damage;

(b) where there are two insurers liable with different pol-
icy limits, the insurers are liable to share equally up to the limit of the
smaller policy limit;

(c) where there are more than two insurers liable, clauses
(a) and (b) apply with necessary changes.

(3) Subject to Sections 165 and 199 and to subsection (1), where
the insured named in a contract has or places any other valid insurance, whether
against liability for the ownership, use or operation of, or against loss of, or damage
to, an automobile or otherwise, of the insured’s interest in the subject-matter of the
contract, or any part thereof, the insurer is liable only for its rateable proportion of
any liability or expense or loss or damage.

(4) Notwithstanding subsection (1), the Governor in Council may
make regulations

(a) respecting the priority of payment of insurance held
by a lessor as defined in Section 211 or by a renter as defined in Sec-
tion 211 in respect of liability arising from or occurring in connec-
tion with the ownership, use or operation of an automobile owned by
the lessor or renter;

(b) modifying any provision of this Act to the extent that
the Governor in Council considers necessary in order to carry out the
purpose and intent of this Section;

(c) defining any word or expression used in this Section
and not defined in this Act.

(5) The exercise by the Governor in Council of the authority con-
tained in subsection (4) is a regulation within the meaning of the Regulations Act.
R.S., c. 231, s. 148; 2011, c. 35, s. 7.

Interpretation
208 In Sections 209 to 213, “owner” means an owner of a vehicle under

the Motor Vehicle Act.  2011, c. 35, s. 8.

Right of action for damages caused by negligence
209 Subject to Section 211, nothing in this Act is to be construed to cur-

tail or abridge the right of any person to commence and maintain an action for dam-
ages by reason of any injuries to a person or any property resulting from

(a) the negligence of the owner or driver of any motor vehicle; or

(b) the negligence of any agent or employee of the owner of a
motor vehicle.  2011, c. 35, s. 8.
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Onus of proof
210 (1) In this Section and Sections 211 and 212, “highway” means a

highway under the Motor Vehicle Act.

(2) Where a person sustains loss or damage by reason of a motor
vehicle on a highway, the onus of proof in any civil action that the loss or damage
did not entirely or solely arise through the negligence or improper conduct of the
owner or the employee or agent of the owner acting in the course of that person’s
employment or of the driver of the motor vehicle is on that owner or driver.

(3) Subsection (2) does not apply

(a) in the case of a claim by a passenger without payment
against the owner or driver of the motor vehicle in which the passen-
ger was being transported; or

(b) in the case of an accident between motor vehicles on a
highway if the claim is made by the owner or driver of any of the
motor vehicles involved in the accident or by a passenger in one of
the motor vehicles involved in the accident against the owner or
driver of another vehicle.  2011, c. 35, s. 8.

Recovery of loss or damage
211 (1) In this Section,

“conditional seller” means a person who, by agreement, in the
ordinary course of the person’s business, enters into an agreement
with another person for the conditional sale or lease of a vehicle with
the right of purchase on performance of the conditions set out in the
agreement and with an immediate right of possession vested in the
conditional vendee or lessee;

“lender” means a person who holds a security interest in a
motor vehicle through a written security agreement, who under that
agreement has lent money to a person in respect of the motor vehicle
and who is not in possession of the motor vehicle, or a person to
whom the lender has assigned the agreement;

“lessor” means a person who, by agreement, in the ordinary
course of the person’s business, leases or grants exclusive use of a
motor vehicle to another person for a term of more than 30 days or
otherwise grants exclusive use of a motor vehicle to another person
for a period of more than 30 days, and who is not in possession of the
motor vehicle, or a person to whom the lessor has assigned the agree-
ment, but does not include a conditional seller;

“renter” means a person who, by agreement, in the ordinary
course of the person’s business, rents a motor vehicle to another per-
son for a term of no more than 30 days and who is not in possession
of the motor vehicle, or a person to whom the renter has assigned the
agreement;

“security agreement” means a security agreement under the
Personal Property Security Act or under personal property security
legislation of another province of Canada;
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“security interest” means a security interest under the
Personal Property Security Act or under personal property security
legislation of another province of Canada;

“seller” means a person who holds a security interest in a
motor vehicle through a written security agreement, who sells the
motor vehicle to another person under a contract in writing when the
purchaser has carried out the terms of the contract and who is not in
possession of the motor vehicle, or a person to whom the seller has
assigned the security agreement or the contract.

(2) In an action for the recovery of loss or damage sustained by a
person by reason of a motor vehicle on a highway, where a person who, at the time
that the loss or damage occurred,

(a) was driving the motor vehicle; and

(b) was living with and as a member of the family of the
owner of the motor vehicle,

the person is deemed, with respect to that loss or damage,

(c) to be the agent or employee of the owner of the motor
vehicle;

(d) to be employed as the agent or employee of the owner
of the motor vehicle; and

(e) to be driving the motor vehicle in the course of that
person’s employment.

(3) In an action for the recovery of loss or damage sustained by a
person by reason of a motor vehicle on a highway, where a person who, at the time
that the loss or damage occurred,

(a) was driving the motor vehicle; and

(b) was in possession of the motor vehicle with the con-
sent, expressed or implied, of the owner of the motor vehicle,

the person is deemed, with respect to that loss or damage,

(c) to be the agent or employee of the owner of the motor
vehicle;

(d) to be employed as the agent or employee of the owner
of the motor vehicle; and

(e) to be driving the motor vehicle in the course of that
person’s employment.

(4) Notwithstanding any other provision in this Part, except sub-
sections (8) and (12), in an action for the recovery of loss or damage sustained by a
person by reason of a motor vehicle on a highway, the maximum amount for which
a lessor or renter of the motor vehicle is liable in respect of the same incident in the
person’s capacity as a lessor or renter of the motor vehicle is the amount determined
under subsection (7) less any amounts that

(a) are recovered for loss or damage under the third party
liability provisions of a contract evidenced by a motor vehicle liabil-
ity policy issued to a person other than a lessor or renter;
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(b) are in respect of the use or operation of the motor vehi-
cle; and

(c) are in respect of the same incident.

(5) Notwithstanding any other provision in this Part, except sub-
sections (8) and (12), in an action for the recovery of loss or damage sustained by a
person by reason of a motor vehicle on a highway, a person who is a conditional
seller, a lender or a seller is not liable in that person’s capacity as a conditional
seller, a lender or a seller.

(6) Notwithstanding subsections (2) to (5), nothing in this Section
relieves any person who is deemed to be the agent or employee of the owner and to
be driving the motor vehicle in the course of that person’s employment from liabil-
ity for the loss or damage.

(7) The maximum amount for which a lessor or renter of a motor
vehicle is liable for the purpose of subsection (4) is the greatest of

(a) $1,000,000;

(b) the amount of third party liability insurance required
by law to be carried in respect of the motor vehicle; and

(c) the amount established, or determined in the manner
prescribed, by regulation.

(8) Subsections (4) and (5) do not apply

(a) in respect of amounts payable by a conditional seller,
lender, lessor, renter or seller other than by reason of vicarious liabil-
ity imposed by this Section; or

(b) to conditional sellers, lenders, lessors, renters or sellers
or motor vehicles, or classes of conditional sellers, lenders, lessors,
renters or sellers or motor vehicles, prescribed by the regulations.

(9) The Governor in Council may make regulations

(a) establishing amounts payable, or prescribing the man-
ner of determining amounts payable, for the purpose of clause (7)(c);

(b) prescribing conditional sellers, lenders, lessors, renters
and sellers and motor vehicles or classes of conditional sellers, lend-
ers, lessors, renters and sellers and motor vehicles for the purpose of
clause (8)(b).

(10) The Governor in Council may make different regulations
under clause (9)(b) in relation to conditional sellers, lenders, lessors, renters and
sellers and motor vehicles, or classes of conditional sellers, lenders, lessors, renters
and sellers and motor vehicles, for different circumstances.

(11) The exercise by the Governor in Council of the authority con-
tained in subsection (9) is a regulation within the meaning of the Regulations Act.

(12) Subsections (4) to (9) apply only in relation to loss or damage
sustained on or after April 1, 2013.  2011, c. 35, s. 8.
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Owner jointly responsible for damage
212 An owner of a motor vehicle who requires or knowingly permits a

person who is less than 18 years of age to operate the motor vehicle on a highway
and any person in charge of a motor vehicle who provides it to a person who is less
than 18 years of age are jointly and severally responsible with the driver for any
injury, damage or loss caused by the fault of the driver in the operation of the motor
vehicle, unless the owner of the vehicle satisfies the court that the driver was operat-
ing the vehicle without the express or implied consent of the owner.  2011, c. 35, s. 8.

Owner not responsible for damage caused by stolen car
213 The owner or person in charge of a motor vehicle is not responsible

for any damage caused by the fault of the driver of the vehicle if the owner or per-
son in charge of the motor vehicle proves that the vehicle was operated by or in the
charge of a person who had stolen the motor vehicle.  2011, c. 35, s. 8.

SUBROGATION

Subrogation
214 (1) An insurer who makes any payment or assumes liability there-

for under a contract is subrogated to all rights of recovery of the insured against any
person and may bring action in the name of the insured to enforce those rights.

(2) Where the net amount recovered whether by action or on set-
tlement is, after deduction of the costs of the recovery, not sufficient to provide
complete indemnity for the loss or damage suffered, the amount remaining must be
divided between the insurer and the insured in the proportion in which the loss or
damage has been borne by them.

(3) Where the interest of an insured in any recovery is limited to
the amount provided under a clause in the contract to which Section 172 applies, the
insurer has control of the action.

(4) Where the interest of an insured in any recovery exceeds that
referred to in subsection (3) and the insured and the insurer cannot agree as to

(a) the solicitors to be instructed to bring the action in the
name of the insured;

(b) the conduct and carriage of the action or any matters
pertaining thereto;

(c) any offer of settlement or the apportionment thereof
whether action has been commenced or not;

(d) the acceptance of any money paid into court or the
apportionment thereof;

(e) the apportionment of costs; or

(f) the launching or prosecution of an appeal,

either party may apply to the Supreme Court of Nova Scotia for the determination
of the matters in question and the Court shall make such order as it considers rea-
sonable having regard to the interests of the insured and the insurer in any recovery
in the action or proposed action or in any offer of settlement.
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(5) On an application under subsection (4), the only parties enti-
tled to notice and to be heard thereon are the insured and the insurer, and no material
or evidence used or taken upon the application is admissible upon the trial of an
action brought by or against the insured or the insurer.

(6) A settlement or release given before or after action is brought
does not bar the rights of the insured or the insurer, as the case may be, unless they
have concurred therein.  R.S., c. 231, s. 149.

POLICIES OTHER THAN MOTOR
VEHICLE LIABILITY POLICIES

Partial payment of loss
215 A policy, other than a motor vehicle liability policy, may contain a

clause to the effect that the insurer in the event of loss shall pay only an agreed por-
tion of any loss that may be sustained or the amount of the loss after deduction of a
sum specified in the policy, in either case not exceeding the amount of the insur-
ance, in which case there must be printed upon the face of the policy in conspicuous
type, in red ink, the words: “This policy contains a partial payment of loss clause.”
R.S., c. 231, s. 150.

Adjustment of claim with insured
216 Where a claim is made under any policy other than a motor vehicle

liability policy, the insurer shall, notwithstanding any agreement, adjust the amount
of the claim with the insured named in the policy as well as with any person having
an interest indicated in the policy.  R.S., c. 231, s. 151.

RATES AND RATING BUREAUX

Organization of rating bureau
217 Every rating bureau shall forthwith after its adoption file in the office

of the Board three certified copies of its constitution, articles of association and
bylaws, and a list of members of such bureau and their addresses, and thereafter
shall file in the office of the Board every amendment, revision or consolidation of its
constitution, articles of association and bylaws, and notice of the admission of new
members and the withdrawal of former members within 30 days.  R.S., c. 231, s. 152.

Return respecting rates
218 Every rating bureau on behalf of its members and every licensed

insurer not belonging to a rating bureau shall make a return under oath to the Board
in such form and at such times as it may require showing every or any schedule of
rates filed, made or charged, together with such further or other information con-
cerning such rates as the Board considers necessary or desirable.  R.S., c. 231, s. 153.

Facility Association
219 The Facility Association is an insurer for the purpose of Sections 220

to 228.  2003 (2nd Sess.), c. 1, s. 18.
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Decrease in rates
220 (1) For greater certainty, an insurer not belonging to a rating

bureau may, at any time, file with the Board a schedule of rates that decreases the
rates that are being charged before the date of the filing.

(2) A filing made under subsection (1) may take effect immedi-
ately after filing, but the Board may, on its own motion, review the filing and may
require changes or disapprove the filing.  2003 (2nd Sess.), c. 1, s. 18.

Risk-classification system
221 (1) Every insurer shall apply to the Board for approval of any

changes to its risk-classification system.

(2) An insurer is not required to apply for approval of a risk-
classification system that the insurer is required to use under the regulations.

(3) An insurer shall file with the Board any change to its risk-
classification system that is required by the regulations.

(4) The Board may provide interim approval of a risk-classification
system and, where so approved, the insurer may use the risk-classification system
until such time as the Board revokes the approval or requires changes as a condition
of approval.

(5) No insurer shall use a risk-classification system in classifying
risks for a coverage or category of automobile insurance unless the risk-classification
system is

(a) filed with the Board;

(b) approved by the Board, if approval is required; or

(c) exempt from approval pursuant to this Act.  2003 (2nd
Sess.), c. 1, s. 18.

Application of Sections 223 to 225
222 Sections 223 to 225 apply to an application for approval of a risk-

classification system.  2003 (2nd Sess.), c. 1, s. 18.

Application for approval of risk-classification system or rates
223 (1) An application for approval of a risk-classification system or

rates must be in a form approved by the Board, must be filed together with such
information, material and evidence as the Board may require and must be filed in
accordance with either Section 224 or 225.

(2) The Board may require an applicant to provide such informa-
tion, material and evidence as the Board considers necessary in addition to the
information, material and evidence required to be provided in or with the applica-
tion.  2003 (2nd Sess.), c. 1, s. 18.

Approval of risk-classification system or rates
224 (1) An application for approval of a risk-classification system or

rates is deemed to have been approved by the Board 60 days after it is filed, unless

3972



c. I-7 insurance 105

the Board, within that period, advises the applicant orally or otherwise that the
Board has not approved the application.

(2) The Board may approve the application before the expiry of
the 60-day period.

(3) The Board may extend the period for approval for a period not
exceeding 60 days.

(4) Where the Board notifies an applicant orally that the Board
has not approved an application, the Board shall, within five days, mail a written
notice to the applicant confirming that fact.

(5) The Board may not approve the application if a hearing is
required by the regulations or if the Board considers that it is in the public interest to
hold a hearing on the application.  2003 (2ns Sess.), c. 1, s. 18.

Expedited approval
225 (1) An applicant may apply for expedited approval of rates if the

average of the proposed rates for each coverage and category of automobile insur-
ance does not exceed the average of the existing rates filed by that insurer by more
than the percentage prescribed by the Board for that class of applicant, coverage or
category.

(2) An application for expedited approval is deemed to have been
approved 30 days after it is filed, unless the Board, within that period, advises the
applicant orally or otherwise that the Board has not approved the application.

(3) For greater certainty, the Board may approve an application
for expedited approval before the expiry of the 30-day period.

(4) Where the Board notifies an insurer orally that the Board has
not approved the application for expedited approval, the Board shall promptly mail
a written notice to the applicant confirming that fact.

(5) Where the Board notifies the insurer that the Board has not
approved the application for expedited approval, the insurer may

(a) submit a new application; or

(b) resubmit the same application, in which case Section
224 applies to the application and this Section does not apply.  2003
(2nd Sess.), c. 1, s. 18.

Refusal to approve
226 (1) The Board shall refuse to approve an application if the Board

considers that

(a) the proposed risk-classification system or rates are not
just and reasonable in the circumstances;

(b) the proposed risk-classification system is not reasona-
bly predictive of risk or does not distinguish fairly among rates;
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(c) the proposed rates would impair the solvency of the
applicant or are excessive in relation to the financial circumstances of
the insurer; or

(d) the proposed rates or rules are in violation of this Act
or the regulations.

(2) In deciding on an application, the Board may take into
account financial and other information and any other matters that directly or indi-
rectly affect the applicant’s proposed rates or the applicant’s ability to underwrite
insurance using the proposed risk-classification system.

(3) The Board may approve or refuse to approve the application
or may vary the risk-classification system or the rates, and the approval may be sub-
ject to the conditions or restrictions that the Board considers appropriate in the cir-
cumstances.  2003 (2nd Sess.), c. 1, s. 18.

Appeal
227 (1) Where the Board notifies an applicant that the Board has not

approved its application, the applicant may, within 15 days after receiving the noti-
fication, appeal the decision to the Board.

(2) An appeal under subsection (1) must be in writing.

(3) The appeal must be heard by a panel of the Board of not fewer
than three members, none of whom were involved in the decision not to approve the
application.

(4) The Board, on the appeal, may approve or refuse to approve
the application or may vary the risk-classification system or the rates, and the
approval may be subject to the conditions or restrictions that the Board considers
appropriate in the circumstances.  2003 (2nd Sess.), c. 1, s. 18.

Costs
228 The Board shall assess the costs to an insurer for a review of an appli-

cation or a hearing pursuant to Sections 219 to 227 and may include the cost of
retaining experts and legal counsel to provide the Board with advice, including tes-
timony, on technical and legal matters.  2003 (2nd Sess.), c. 1, s. 18.

Statistical return
229 (1) Every licensed insurer that carries on in the Province the busi-

ness of automobile insurance shall prepare and file with such statistical agency as
may be designated by the Governor in Council a record of its automobile insurance
premiums and of its loss and expense costs in the Province in such form and man-
ner, and according to such system of classification, as the Superintendent may
approve.

(2) The Superintendent may require any agency so designated to
compile the data so filed in such form as the Superintendent may approve, and the
expense of making such compilation shall be apportioned among the insurers whose
data is compiled by such agency by the Superintendent who shall certify in writing
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the amount due from each insurer and the same shall be payable by the insurer to
such agency forthwith.

(3) The Superintendent shall deliver to the Board three copies of
the compilation upon receipt thereof from the statistical agency.  R.S., c. 231, s. 156.

Adjustment of rates by Board
230 (1) The Board may of its own motion and shall, when so

requested by the Minister, examine into and concerning the rates for all or any class
or classes of automobile insurance in or in any part of the Province.

(2) It is the duty of the Board after due notice in a daily newspa-
per published with broad circulation in the Province and after a hearing to order an
adjustment of the rates for automobile insurance whenever it finds such rates to be
excessive, inadequate, unfairly discriminatory or otherwise unreasonable.

(3) A rate charged by an insurer in any area for any classification
of risk may not be presumed to be excessive for the sole reason that a lower rate is
charged by a competing insurer in the same area and for a similar classification of
risk.

(4) Any order made under this Section must state the reasons for
the finding of the Board.

(5) A rating bureau, a licensed insurer or the Superintendent may
appeal any order of the Board on questions of fact or law to the Nova Scotia Court
of Appeal.

(6) No order made takes effect for a period of 10 days after its
date.

(7) The Superintendent must be served with notice of any hearing
and the Superintendent and any rating bureau, licensed insurer or other person are
entitled to be heard either personally or by counsel.

(8) Any rating bureau, licensed insurer or other person failing to
comply with any provision of the order of the Board is guilty of an offence.

(9) The Board may fix fees to recover the direct and indirect costs
incurred by the Board in conducting an examination, including a hearing, pursuant
to this Section.

(10) The fees referred to in subsection (9)

(a) must be paid to the Board by the licensed automobile
insurers whose rates are the subject of an examination, including a
hearing, pursuant to this Section in such proportions as the Board
determines; and

(b) may include the cost of retaining experts and legal
counsel to provide the Board with advice, including testimony, on
technical and legal matters.  R.S., c. 231, s. 157; 2002, c. 5, s. 32; 2003 (2nd
Sess.), c. 1, s. 19.
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Access to records
231 (1) The Board, or any person authorized in writing by the Board,

shall have access to such

(a) books, records, securities or documents of a rating
bureau or licensed insurer as are related to the schedules of rates of
the rating bureau or licensed insurer;

(b) books, records, securities or documents of a rating
bureau or licensed insurer as are related to the underwriting rules and
principles or rate-classification systems of the rating bureau or
licensed insurer; and

(c) information related to return on investment, profit,
retained earnings, expenses, commissions paid, executive compensa-
tion and such other matters as are related to the solvency and finan-
cial circumstances of the rating bureau or licensed insurer.

(2) Any officer or person in charge, possession, custody or con-
trol of the books, records, securities, documents or information referred to in sub-
section (1) who refuses access to the books, records, securities, documents or
information is guilty of an offence.  2003 (2nd Sess.), c. 1, s. 20.

Regulations
232 (1) The Governor in Council may make regulations

(a) adding to or increasing medical, rehabilitation, loss of
income, death and funeral expense benefits and other benefits that are
required to be in contracts;

(b) defining the minimum levels of medical, rehabilitation,
loss of income, death and funeral expense benefits and other benefits
that insurers must offer to insureds as optional supplements to the
benefits required to be in contracts;

(c) determining that exclusions or limitations in any part
of the general provisions, definitions, mandatory conditions or bene-
fits required to be included in a contract do not apply to a “person
insured in Quebec” as defined by the regulations;

(d) prescribing mandatory conditions that must be included
in every contract;

(e) prescribing risk-classification factors that must be used
by insurers;

(f) prescribing risk-classification factors that may not be
used by insurers;

(g) prescribing the circumstances under which the Board
must hold hearings before approving an application;

(h) prescribing matters that may not be considered in rates,
rules or risk-classification systems;

(i) prescribing optional endorsements, coverages or riders
that an insurer must offer to provide to insureds on an optional basis;
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(j) prescribing endorsements, coverages or riders that an
insurer may offer to provide to insureds on an optional basis;

(k) prescribing guidelines that are binding on the Board;

(l) establishing or governing a system or process for the
examination, assessment and treatment or rehabilitation of bodily inju-
ries suffered by an insured as a result of an accident as defined in Sec-
tion 148 in respect of which benefits are payable under Section 199;

(m) governing the payment of any fees, levies or other
assessments in respect of a system or process established under
clause (l), including respecting

(i) the amount of the fees, levies or other assess-
ments or the manner in which and by whom any of those
amounts are to be determined, and

(ii) to whom and by whom the fees, levies or other
assessments are to be paid;

(n) prescribing activities or failures to act for the purpose
of Section 234;

(o) prescribing such additional matters related to the con-
duct of insurers as will tend to improve their service and assist
insureds.

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2003 (2nd Sess.), c. 1, s. 20; 2010, c. 18, s. 6.

Insurer not to refuse to insure, renew or continue or to terminate insurance
233 (1) An insurer shall not refuse to issue, refuse to renew or termi-

nate a contract of automobile insurance or refuse to provide or continue any cover-
age or endorsement in respect of a contract of automobile insurance on any ground
set out in the regulations made pursuant to subsection (2).

(2) The Governor in Council may make regulations

(a) requiring an insurer or broker to supply to applicants
for automobile insurance, named insureds under contracts for auto-
mobile insurance or any other person prescribed by the regulations
such information, including but not restricted to underwriting rules,
as the regulations specify;

(b) prescribing grounds for which an insurer cannot, in cir-
cumstances specified by the regulations, refuse to issue, refuse to
renew or terminate a contract of automobile insurance or refuse to
provide or continue any coverage or endorsement in respect of a con-
tract of automobile insurance;

(c) requiring insurers to provide to applicants for automo-
bile insurance, named insureds under contracts for automobile insur-
ance or any other person prescribed by the regulations reasons in any
case of refusal to issue, refusal to renew or termination of a contract
of automobile insurance or in any case of change to classification of
risk;
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(d) respecting any matter the Governor in Council consid-
ers necessary or advisable to carry out effectively the purpose of this
Section.

(3) The exercise by the Governor in Council of the authority con-
tained in subsection (2) is a regulation within the meaning of the Regulations Act.
2003, c. 11, s. 3.

WITHDRAWAL OF INSURANCE COMPANIES

Restriction on withdrawal
234 (1) For the purpose of this Section, an insurer is withdrawing

from the business of automobile insurance in the Province if the insurer does any-
thing that results or is likely to result in a significant reduction in the amount of
gross premiums written by the insurer for automobile insurance in any part of the
Province, including any of the following things that have or are likely to have that
result:

(a) declining to issue, terminating, refusing to renew or
refusing to process applications for contracts of automobile insur-
ance;

(b) refusing to provide or continue coverage or endorse-
ments in respect of contracts of automobile insurance;

(c) taking actions that directly or indirectly result in termi-
nation of contracts between the insurer and the agents and brokers
who solicit or negotiate contracts of automobile insurance on behalf
of the insurer;

(d) reducing the ability of the agents or brokers to solicit
or negotiate contracts of automobile insurance on behalf of the
insurer;

(e) reducing the insurer’s ability to act as a servicing car-
rier or ceasing to act as a servicing carrier under the Plan of Opera-
tion of the Facility Association;

(f) taking actions that directly or indirectly result in the
termination of any contract between the insurer and the Facility
Association; or

(g) engaging in any activity or failure to act that is pre-
scribed by the regulations.

(2) An insurer shall not withdraw from the business of automo-
bile insurance except in accordance with this Section.

(3) An insurer that intends to withdraw from the business of auto-
mobile insurance shall file with the Superintendent a notice in the form provided by
the Superintendent.

(4) The notice must specify the date that the insurer intends to
begin to withdraw from the business of automobile insurance and must be filed at
least 180 days before that date.
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(5) The Superintendent may require the insurer to provide such
information, material and evidence as the Superintendent considers necessary in
addition to the information, material and evidence required to be provided in the
notice.

(6) The insurer may withdraw from the business of automobile
insurance on or after the date specified in the notice under subsection (4).

(7) Notwithstanding subsection (6), the Superintendent may

(a) authorize the insurer to withdraw from the business of
automobile insurance before the date specified in the notice under
subsection (4); or

(b) prohibit the insurer from withdrawing from the busi-
ness of automobile insurance until a date specified by the Superinten-
dent that is not later than 90 days after the date specified in the notice
under subsection (4).  2003 (2nd Sess.), c. 1, s. 21.

Review of this Part
235 (1) The Superintendent shall review this Part, or cause this Part to

be reviewed,

(a) on or before April 1, 2020; and

(b) at least every seven years thereafter,

or sooner or more often at the request of the Minister.

(2) The Superintendent shall deliver in writing to the Minister the
results of the review, including any recommendations for change that the Superin-
tendent considers appropriate as a result of the review.  2011, c. 35, s. 9. 

PART VIII

FIRE INSURANCE

Interpretation of Part
236 In this Part,

“contract” means a contract of insurance against loss of or damage to
property in the Province or in transit therefrom or thereto, caused by fire,
lightning or explosion;

“mutual insurance” means a contract of insurance in which the con-
sideration is not fixed or certain at the time the contract is made and is to be
determined at the termination of the contract or at fixed periods during the
term of the contract according to the experience of the insurer in respect of
all similar contracts whether or not the maximum amount of the considera-
tion is predetermined.  R.S., c. 231, s. 160.

Application of Part
237 (1) This Part applies to insurance against loss of or damage to

property arising from the peril of fire in any contract made in the Province except
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(a) insurance falling within the classes of aircraft, automo-
bile, boiler and machinery, inland transportation, marine, plate glass,
sprinkler leakage and theft insurance;

(b) if the subject-matter of the insurance is rents, charges
or loss of profits;

(c) if the peril of fire is an incidental peril to the coverage
provided; or

(d) if the subject-matter of the insurance is property that is
insured by an insurer or group of insurers primarily as a nuclear risk
under a policy covering against loss of or damage to the property
resulting from nuclear reaction or nuclear radiation and from other
perils.

(2) This Part applies to contracts made on or after January 1,
1959, and Chapter 100 of the Revised Statutes, 1954, as that Chapter was in force
on December 31, 1958, applies to contracts made before January 1, 1959.

(3) Notwithstanding subsection (1), this Part applies to insurance
of an automobile as provided in subsection 241(2).  R.S., c. 231, s. 161; 1998, c. 8, s. 48.

Other perils
238 (1) Every insurer licensed pursuant to Section 5 to carry on fire

insurance may, subject to its Act of incorporation, insure or reinsure any property in
which the insured has an insurable interest against loss or damage by fire, lightning
or explosion and may insure or reinsure the same property against loss or damage
from falling aircraft, earthquake, windstorm, tornado, hail, sprinkler leakage, riot,
malicious damage, weather, water damage, smoke damage, civil commotion and
impact by vehicles and any one or more perils falling within such other classes of
insurance as are prescribed by the regulations.

(2) An insurer licensed pursuant to Section 5 to carry on fire
insurance may insure an automobile against loss or damage under a policy falling
within the scope of this Part, but in the case of a purely mutual fire insurance corpo-
ration, licensed pursuant to Section 5 to carry on fire insurance in the Province and
carrying on business on the premium-note plan, the automobile must be specifically
insured under a policy separate from that insuring other property.  R.S., c. 231, s. 162.

Extent of coverage
239 (1) Subject to subsection (4) and to clause 247(a), in any contract

to which this Part applies, the contract is deemed to cover the insured property

(a) against fire, whether resulting from explosion or other-
wise, not occasioned by or happening through

(i) in the case of goods, their undergoing any pro-
cess involving the application of heat, and

(ii) riot, civil commotion, war, invasion, act of for-
eign enemy, hostilities, whether war be declared or not, civil
war, rebellion, revolution, insurrection or military power;

(b) against lightning, but excluding destruction or loss to
electrical devices or appliances caused by lightning or other electrical
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currents unless fire originates outside the article itself and only for
such destruction or damage as occurs from such fire; and

(c) against explosion, not occasioned by, or happening
through, any of the perils specified in subclause (a)(ii), of natural,
coal or manufactured gas in a building not forming part of a gas
works, whether fire ensues therefrom or not.

(2) Unless a contract to which this Part applies otherwise specifi-
cally provides, it does not cover the insured property against loss or damage caused
by contamination by radioactive material directly or indirectly resulting from fire,
lightning or explosion, within the meaning of subsection (1).

(3) Where property insured under a contract covering at a speci-
fied location is necessarily removed to prevent loss or damage or further loss or
damage thereto, that part of the insurance under the contract that exceeds the
amount of the insurer’s liability for any loss incurred covers, for seven days only or
for the unexpired term of the contract if less than seven days, the property removed
and any property remaining in the original location in the proportions that the value
of the property in each of the respective locations bears to the value of the property
in them all.

(4) Nothing in subsection (1) precludes an insurer giving more
extended insurance against the perils mentioned therein, but in that case this Part
does not apply to the extended insurance.

(5) An insurer licensed pursuant to Section 5 to carry on fire
insurance may include in its insurance contracts a clause or endorsement providing
that, in the case of livestock insured against death or injury caused by fire or light-
ning, “lightning” is deemed to include other electrical currents.  R.S., c. 231, s. 163.

Contents of policy
240 Every policy must contain the name of the insurer, the name of the

insured, the name of the person or persons to whom the insurance money is payable,
the premium for the insurance, the subject-matter of the insurance, the indemnity
for which the insurer may become liable, the event on the happening of which the
liability is to accrue and the term of the insurance.  R.S., c. 231, s. 164.

Variance between application and policy
241 After an application for insurance is made, where it is in writing, any

policy sent to the insured is deemed to be intended to be in accordance with the
terms of the application, unless the insurer points out in writing the particulars
wherein it differs from the application, in which case the insured may, within two
weeks from the receipt of the notification, reject the policy.  R.S., c. 231, s. 165.

Renewal of contract
242 A contract may be renewed by the delivery of a renewal receipt iden-

tifying the policy by a number, date, or otherwise, or a new premium note.  R.S.,
c. 231, s. 166.
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Statutory conditions
243 (1) In this Section, “policy” does not include interim receipts or

binders.

(2) The conditions set forth in the Schedule to this Part are
deemed to be part of every contract and must be printed on every policy with the
heading “Statutory Conditions” and no variation or omission of or addition to any
statutory condition is binding on the insured.  R.S., c. 231, s. 167.

Notice of cancellation or alteration
244 (1) Where the loss, if any, under a contract has, with the consent

of the insurer, been made payable to a person other than the insured, the insurer may
not cancel or alter the policy to the prejudice of that person without notice to the
person.

(2) The length of and manner of giving the notice under subsec-
tion (1) is the same as notice of cancellation to the insured under the statutory condi-
tions in the contract.  R.S., c. 231, s. 168.

Contribution among insurers
245 (1) Where, on the happening of any loss or damage to property

insured, there is in force more than one contract covering the same interest, the
insurers under the respective contracts are each liable to the insured for its rateable
proportion of the loss unless it is otherwise expressly agreed in writing between the
insurers.

(2) For the purpose of subsection (1), a contract is deemed to be
in force notwithstanding any term thereof that the policy does not cover, come into
force, attach or become insurance with respect to the property until after full or par-
tial payment of any loss under any other policy.

(3) Nothing in subsection (1) affects the validity of any divisions
of the sum insured into separate items, or any limits of insurance on specified prop-
erty, or any clause referred to in Section 246 or any contract condition limiting or
prohibiting the having or placing of other insurance.

(4) Nothing in subsection (1) affects the operation of any deducti-
ble clause and

(a) where one contract contains a deductible, the pro rata
proportion of the insurer under that contract must be first ascertained
without regard to the clause and then the clause must be applied only
to affect the amount of recovery under that contract; and

(b) where more than one contract contains a deductible,
the pro rata proportion of the insurers under those contracts must be
first ascertained without regard to the deductible clauses and then the
highest deductible must be pro rated among the insurers with deduct-
ibles and these pro rated amounts affect the amount of recovery under
those contracts.
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(5) Nothing in subsection (4) is to be construed to have the effect
of increasing the pro rata contribution of an insurer under a contract that is not sub-
ject to a deductible clause.

(6) Notwithstanding subsection (1), insurance on identified arti-
cles is a first loss insurance as against all other insurance.  R.S., c. 231, s. 169.

Notice of limit of liability
246 A contract containing

(a) a deductible clause;

(b) a co-insurance, average or similar clause; or

(c) a clause limiting recovery by the insured to a specified per-
centage of the value of any property insured at the time of loss, whether or
not that clause is conditional or unconditional,

must have printed or stamped upon its face in red ink or in bold print of not less than
12-point size the words: “This policy contains a clause that may limit the amount
payable”, and unless these words are so printed or stamped the clause is not binding
upon the insured.  R.S., c. 231, s. 170; 1998, c. 8, s. 49.

Relief granted by court
247 Where a contract

(a) excludes any loss that would otherwise fall within the cover-
age prescribed by Section 239; or

(b) contains any stipulation, condition or warranty that is or may
be material to the risk, including a provision in respect to the use, condition,
location or maintenance of the insured property,

the exclusion, stipulation, condition or warranty is not binding upon the insured if it
is held to be unjust or unreasonable by the court before which a question relating
thereto is tried.  R.S., c. 231, s. 171.

Subrogation
248 (1) The insurer, upon making any payment or assuming liability

therefor under a contract of fire insurance, is subrogated to all rights of recovery of
the insured against any person, and may bring action in the name of the insured to
enforce such rights.

(2) Where the net amount recovered after deducting the costs of
recovery is not sufficient to provide a complete indemnity for the loss or damage
suffered, that amount must be divided between the insurer and the insured in the
proportions in which the loss or damage has been borne by them respectively.  R.S.,
c. 231, s. 172.

SCHEDULE TO PART VIII

STATUTORY CONDITIONS

1 Misrepresentation - Where any person applying for insurance falsely
describes the property to the prejudice of the insurer, or misrepresents or fraudulently omits
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to communicate any circumstance that is material to be made known to the insurer in order to
enable it to judge of the risk to be undertaken, the contract is void as to any property in rela-
tion to which the misrepresentation or omission is material.

2 Property of others - Unless otherwise specifically stated in the contract, the
insurer is not liable for loss or damage to property owned by any person other than the
insured, unless the interest of the insured therein is stated in the contract.

3 Change of interest -The insurer is liable for loss or damage occurring after an
authorized assignment under the Bankruptcy Act (Canada) or change of title by succession,
by operation of law or by death.

4 Material change - Any change material to the risk and within the control and
knowledge of the insured avoids the contract as to the part affected thereby, unless the change
is promptly notified in writing to the insurer or its local agent; and the insurer when so noti-
fied may return the unearned portion, if any, of the premium paid and cancel the contract, or
may notify the insured in writing that, where the insured desires the contract to continue in
force, the insured shall, within 15 days of the receipt of the notice, pay to the insurer an addi-
tional premium; and in default of such payment the contract is no longer in force and the
insurer shall return the unearned portion, if any, of the premium paid.

5 (1) Termination of insurance - This contract may be terminated,

(a) by the insurer giving to the insured 15 days’ notice of termi-
nation by registered mail, or five days’ written notice of termination person-
ally delivered;

(b) by the insured at any time on request.

(2) Where this contract is terminated by the insurer

(a) the insurer shall refund the excess of premium actually paid
by the insured over the pro rata premium for the expired time, but, in no
event, may the pro rata premium for the expired time be deemed to be less
than any minimum retained premium specified; and

(b) the refund must accompany the notice unless the premium is
subject to adjustment or determination as to amount, in which case the refund
must be made as soon as practicable.

(3) Where this contract is terminated by the insured, the insurer shall
refund as soon as practicable the excess of premium actually paid by the insured over the
short rate premium for the expired time, but, in no event, may the short rate premium for the
expired time be deemed to be less than any minimum retained premium specified.

(4) The refund may be made by money, postal or express company
money order, or by cheque payable at par.

(5) The 15 days mentioned in clause (1)(a) of this condition commences
to run on the day following the receipt of the registered letter at the post office to which it is
addressed.

6 (1) Requirements after loss - Upon the occurrence of any loss of or dam-
age to the insured property, the insured shall, where such loss or damage is covered by the
contract, in addition to observing the requirements of conditions 9, 10 and 11,

(a) forthwith give notice thereof in writing to the insurer;

(b) deliver as soon as practicable to the insurer a proof of loss
verified by a statutory declaration,
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(i) giving a complete inventory of the destroyed and
damaged property and showing in detail quantities, costs, actual cash
value and particulars of amount of loss claimed,

(ii) stating when and how the loss occurred, and where
caused by fire or explosion due to ignition, how the fire or explosion
originated, so far as the insured knows or believes,

(iii) stating that the loss did not occur through any wilful
act or neglect or the procurement, means or connivance of the
insured,

(iv) showing the amount of other insurances and the
names of other insurers,

(v) showing the interest of the insured and of all others
in the property with particulars of all liens, encumbrances and other
charges upon the property,

(vi) showing any changes in title, use, occupation, loca-
tion, possession or exposures of the property since the issue of the
contract,

(vii) showing the place where the property insured was at
the time of loss;

(c) where required, give a complete inventory of undamaged
property and showing in detail quantities, cost, actual cash value;

(d) where required and where practicable, produce books of
account, warehouse receipts and stock lists, and furnish invoices and other
vouchers verified by statutory declaration, and furnish a copy of the written
portion of any other contract.

(2) The evidence furnished under clauses (1)(c) and (d) of this condition
is not considered proofs of loss within the meaning of conditions 12 and 13.

7 Fraud - Any fraud or wilfully false statement in a statutory declaration in
relation to any of the above particulars vitiates the claim of the person making the declara-
tion.

8 Who may give notice and proof - Notice of loss may be given, and proof of
loss may be made, by the agent of the insured named in the contract in case of absence or ina-
bility of the insured to give the notice or make the proof, and absence or inability being satis-
factorily accounted for, or in the like case, or if the insured refuses to do so, by a person to
whom any part of the insurance money is payable.

9 (1) Salvage - The insured, in the event of any loss or damage to any
property insured under the contract, shall take all reasonable steps to prevent further damage
to any such property so damaged and to prevent damage to other property insured hereunder
including, if necessary, its removal to prevent damage or further damage thereto.

(2) The insurer shall contribute pro rata towards any reasonable and
proper expenses in connection with steps taken by the insured and required under subpara-
graph (1) of this condition according to the respective interests of the parties.

10 Entry, control, abandonment - After any loss or damage to insured property,
the insurer has an immediate right of access and entry by accredited agents sufficient to ena-
ble them to survey and examine the property, and to make an estimate of the loss or damage,
and, after the insured has secured the property, a further right of access and entry sufficient to
enable the insurer to make appraisement or particular estimate of the loss or damage, but the
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insurer is not entitled to the control or possession of the insured property, and without the
consent of the insurer there can be no abandonment to it of insured property.

11 Appraisal - In the event of disagreement as to the value of the property
insured, the property saved or the amount of the loss, those questions must be determined by
appraisal as provided under the Insurance Act before there can be any recovery under this
contract whether the right to recover on the contract is disputed or not, and independently of
all other questions. There is no right to an appraisal until a specific demand therefor is made
in writing and until after proof of loss has been delivered.

12 When loss payable - The loss is payable within 60 days after completion of
the proof of loss, unless the contract provides for a shorter period.

13 (1) Replacement - The insurer, instead of making payment, may repair,
rebuild, or replace the property damaged or lost, giving written notice of its intention so to do
within 30 days after receipt of the proofs of loss.

(2) In that event the insurer shall commence to so repair, rebuild or
replace the property within 45 days after receipt of the proofs of loss, and shall thereafter pro-
ceed with all due diligence to the completion thereof.

14 Action - Every action or proceeding against the insurer for the recovery of
any claim under or by virtue of this contract is absolutely barred unless commenced within
one year next after the loss or damage occurs.

15 Notice - Any written notice to the insurer may be delivered at, or sent by reg-
istered mail to, the chief agency or head office of the insurer in this Province. Written notice
may be given to the insured named in this contract by letter personally delivered to the
insured or by registered mail addressed to the insured at the insured’s latest post office
address notified to the insurer. In this condition “registered” means registered in or outside
Canada.

R.S., c. 231, Part VII, Sch.

PART IX

LIFE INSURANCE

Interpretation of Part
248 In this Part,

“application” means an application for insurance or for the reinstate-
ment of insurance;

“beneficiary” means a person, other than the insured or the insured’s
personal representative, to whom or for whose benefit insurance money is
made payable in a contract or by a declaration;

“child” includes an adopted child;

“contract” means a contract of life insurance;

“Court” means the Supreme Court of Nova Scotia or a judge thereof;

“creditor’s group insurance” means insurance effected by a creditor
in respect of the lives of the creditor’s debtors whereby the lives of the debt-
ors are insured severally under a single contract;
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“declaration” means an instrument signed by the insured

(a) with respect to which an endorsement is made on the
policy;

(b) that identifies the contract; or

(c) that describes the insurance or insurance fund or a part
thereof,

in which the insured designates, or alters or revokes the designation of, the
insured’s personal representative or a beneficiary as one to whom or for
whose benefit insurance money is to be payable;

“family insurance” means insurance whereby the lives of the insured
and one or more persons related to the insured by blood, marriage or adop-
tion are insured under a single contract between an insurer and the insured;

“grandchild” includes the child of an adopted child;

“group insurance” means insurance, other than creditor’s group
insurance and family insurance, whereby the lives of a number of persons
are insured severally under a single contract between an insurer and an
employer or other person;

“group-life insured” means a person whose life is insured by a con-
tract of group insurance but does not include a person whose life is insured
under the contract as a person dependent upon, or related to, the person;

“industrial contract” means a contract for an amount not exceeding
$2,000, exclusive of any benefit, surplus, profit, dividend or bonus also pay-
able under the contract, and that provides for payment of premiums at fort-
nightly or shorter intervals, or, where the premiums are usually collected at
the home of the insured, at monthly intervals;

“instrument” includes a will;

“insurance” means life insurance;

“insured” means

(a) except as provided in clause (b), the person who makes
a contract with an insurer; and

(b) in the case of group insurance, the group-life insured in
the provisions relating to the designation of beneficiaries or other
persons to receive insurance money or relating to the rights and status
of beneficiaries;

“person” includes a firm, partnership, corporation and unincorporated
society or association.  R.S., c. 231, s. 173.

APPLICATION OF PART

Application of Part
250 (1) Notwithstanding any agreement, condition or stipulation to

the contrary, this Part applies to a contract made in the Province on or after July 1,
1962, and, subject to subsections (2) and (3), applies to a contract made in the Prov-
ince before that day.
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(2) The rights and interests of a beneficiary for value under a con-
tract that was in force immediately prior to July 1, 1962, are those provided in
Chapter 151 of the Revised Statutes, 1954, then in force.

(3) Where the person who would have been entitled to the pay-
ment of insurance money if the money had become payable immediately prior to
July 1, 1962, was a preferred beneficiary within the meaning of Chapter 151 of the
Revised Statutes, 1954, then in force, the insured may not, except in accordance
with that Chapter,

(a) alter or revoke the designation of a beneficiary; or

(b) assign, exercise rights under or in respect of, surrender
or otherwise deal with, the contract,

but this subsection does not apply after a time at which the insurance money, if it
were then payable, would be payable wholly to a person other than a preferred ben-
eficiary within the meaning of that Chapter.  R.S., c. 231, s. 174.

Application to group insurance
251 In the case of a contract of group insurance made with an insurer

licensed pursuant to Section 5 to carry on the business of insurance in the Province
at the time the contract was made, this Part applies in determining

(a) the rights and status of beneficiaries if the group-life insured
was resident in the Province at the time the group-life insured became
insured; and

(b) the rights and obligations of the group-life insured if the
group-life insured was resident in the Province at the time the group-life
insured became insured.  R.S., c. 231, s. 175.

ISSUANCE OF POLICY AND CONTENTS THEREOF

Contract of insurance
252 (1) An insurer entering into a contract shall issue a policy.

(2) Subject to subsection (3), the provisions in

(a) the application;

(b) the policy;

(c) any document attached to the policy when issued; and

(d) any amendment to the contract agreed upon in writing
after the policy is issued,

constitute the entire contract.

(3) In the case of a contract made by a fraternal society, the pol-
icy, the Act or instrument of incorporation of the society, its constitution, by-laws
and rules, and the amendments made from time to time to any of them, the applica-
tion for the contract and the medical statement of the applicant constitute the entire
contract.
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(4) An insurer shall, upon request, furnish to the insured or to a
claimant under the contract a copy of the application.  R.S., c. 231, s. 176.

Contents of policy
253 (1) This Section does not apply to a contract

(a) of group insurance;

(b) of creditor’s group insurance; or

(c) made by a fraternal society.

(2) An insurer shall set forth in the policy

(a) the name or a sufficient description of the insured and
of the person whose life is insured;

(b) the amount, or the method of determining the amount,
of the insurance money payable, and the conditions under which it
becomes payable;

(c) the amount, or the method of determining the amount,
of the premium and the period of grace, if any, within which it may
be paid;

(d) whether the contract provides for participation in a dis-
tribution of surplus or profits that may be declared by the insurer;

(e) the conditions upon which the contract may be rein-
stated if it lapses; and

(f) the options, if any,

(i) of surrendering the contract for cash,

(ii) of obtaining a loan or an advance payment of
the insurance money, and

(iii) of obtaining paid-up or extended insurance.
R.S., c. 231, s. 177.

Contents of group policy
254 In the case of a contract of group insurance or of creditor’s group

insurance, an insurer shall set forth in the policy

(a) the name or a sufficient description of the insured;

(b) the method of determining the persons whose lives are insured;

(c) the amount, or the method of determining the amount, of the
insurance money payable, and the conditions under which it becomes paya-
ble;

(d) the period of grace, if any, within which the premium may be
paid; and

(e) whether the contract provides for participation in a distribu-
tion of surplus or profits that may be declared by the insurer.  R.S., c. 231, s. 178.
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Contents of group certificate
255 In the case of a contract of group insurance, an insurer shall issue, for

delivery by the insured to each group-life insured, a certificate or other document in
which are set forth

(a) the name of the insurer and an identification of the contract;

(b) the amount, or the method of determining the amount, of
insurance on the group-life insured and on any person whose life is insured
under the contract as a person dependent upon, or related to, the group-life
insured; and

(c) the circumstances in which the insurance terminates and the
rights, if any, upon termination, of the group-life insured and of any person
whose life is insured under the contract as a person dependent upon, or
related to, the group-life insured.  R.S., c. 231, s. 179.

CONDITIONS GOVERNING FORMATION OF CONTRACT

Insurable interest
256 (1) Subject to subsection (2), where at the time a contract would

otherwise take effect the insured has no insurable interest, the contract is void.

(2) A contract is not void for lack of insurable interest if

(a) it is a contract of group insurance; or

(b) the person whose life is insured has consented in writ-
ing to the insurance being placed on the person’s life.

(3) Where the person whose life is insured is under the age of 16
years, consent to insurance being placed on the person’s life may be given by one of
the person’s parents or by a person standing in loco parentis to the person.  R.S.,
c. 231, s. 180.

“insurable interest” defined
257 Without restricting the meaning of “insurable interest”, a person has

an insurable interest in the person’s own life and in the life of

(a) the person’s child or grandchild;

(b) the person’s spouse or common-law partner;

(c) any person upon whom the person is wholly or in part depend-
ent for, or from whom the person is receiving, support or education;

(d) the person’s employee; and

(e) any person in the duration of whose life the person has a pecu-
niary interest.  R.S., c. 231, s. 181; 2000, c. 29, s. 24.

Contract taking effect
258 (1) Subject to any provision to the contrary in the application or

the policy, a contract does not take effect unless

(a) the policy is delivered to an insured, the insured’s
assign or agent, or to a beneficiary;
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(b) payment of the first premium is made to the insurer or
its authorized agent; and

(c) no change has taken place in the insurability of the life
to be insured between the time the application was completed and the
time the policy was delivered.

(2) Where a policy is issued on the terms applied for and is deliv-
ered to an agent of the insurer for unconditional delivery to a person referred to in
clause (1)(a), it is deemed, but not to the prejudice of the insured, to have been
delivered to the insured.  R.S., c. 231, s. 182.

Deemed results respecting payments
259 (1) Where a cheque or other bill of exchange, or a promissory

note or other written promise to pay, is given for the whole or part of a premium and
payment is not made according to its tenor, the premium or part thereof is deemed
not to have been paid.

(2) Where a remittance for or on account of a premium is sent in a
registered letter to an insurer and is received by it, the remittance is deemed to have
been received at the time of the registration of the letter.  R.S., c. 231, s. 183.

Payment of premium
260 (1) Except in the case of group insurance, an assignee of a con-

tract, a beneficiary or a person acting on behalf of one of them or of the insured may
pay any premium that the insured is entitled to pay.

(2) Where a premium, other than the initial premium, is not paid
at the time it is due, the premium may be paid within a period of grace of

(a) 30 days, or in the case of an industrial contract 28 days,
from and excluding the day on which the premium is due; or

(b) the number of days, if any, specified in the contract for
payment of an overdue premium,

whichever is the longer period.

(3) Where the happening of the event upon which the insurance
money becomes payable occurs during the period of grace and before the overdue
premium is paid, the contract is deemed to be in effect as if the premium had been
paid at the time it was due, but the amount of the premium, together with interest at
the rate specified in the contract, but not exceeding six per cent per year, and the
balance, if any, of the current year’s premium, may be deducted from the insurance
money.  R.S., c. 231, s. 184.

Duty to disclose
261 (1) An applicant for insurance and a person whose life is to be

insured shall each disclose to the insurer in the application, on a medical examina-
tion, if any, and in any written statements or answers furnished as evidence of insur-
ability, every fact within the applicant’s or person’s knowledge that is material to the
insurance and is not so disclosed by the other.
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(2) Subject to Section 262, a failure to disclose, or a misrep-
resentation of, such a fact renders the contract voidable by the insurer.  R.S., c. 231,
s. 185.

Contract not voidable
262 (1) This Section does not apply to a misstatement of age or to dis-

ability insurance.

(2) Subject to subsection (3), where a contract has been in effect
for two years during the lifetime of the person whose life is insured, a failure to dis-
close, or a misrepresentation of, a fact required to be disclosed by Section 261 does
not, in the absence of fraud, render the contract voidable.

(3) In the case of a contract of group insurance, a failure to dis-
close, or a misrepresentation of, such a fact in respect of a person whose life is
insured under the contract does not render the contract voidable, but if evidence of
insurability is specifically requested by the insurer the insurance in respect of that
person is voidable by the insurer unless it has been in effect for two years during the
lifetime of that person in which event it is not, in the absence of fraud, voidable.
R.S., c. 231, s. 186.

Non-disclosure by insurer
263 Where an insurer fails to disclose, or misrepresents, a fact material to

the insurance, the contract is voidable by the insured, but in the absence of fraud the
contract is not by reason of such failure or misrepresentation voidable after the con-
tract has been in effect for two years.  R.S., c. 231, s. 187.

Misstatement of age and insurable age
264 (1) This Section does not apply to a contract of group insurance

or of creditor’s group insurance.

(2) Subject to subsection (3), where the age of a person whose life
is insured is misstated to the insurer, the insurance money provided by the contract
must be increased or decreased to the amount that would have been provided for the
same premium at the correct age.

(3) Where a contract limits the insurable age, and the correct age
of the person whose life is insured at the date of the application exceeds the age so
limited, the contract is, during the lifetime of that person but not later than five years
from the date the contract takes effect, voidable by the insurer within 60 days after it
discovers the error.  R.S., c. 231, s. 188.

Misstatement in group insurance
265 In the case of a contract of group insurance or of creditor’s group

insurance, a misstatement to the insurer of the age of a person whose life is insured
does not of itself render the contract voidable and the provisions, if any, of the con-
tract with respect to age or misstatement of age apply.  R.S., c. 231, s. 189.
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Suicide
266 (1) Where a contract contains an undertaking, express or implied,

that insurance money will be paid if a person whose life is insured commits suicide,
the undertaking is lawful and enforceable.

(2) Where a contract provides that in case a person whose life is
insured commits suicide within a certain period of time the contract is void or the
amount payable under it is reduced, and the contract lapses and is subsequently
reinstated on one or more occasions, the period of time commences to run from the
date of the latest reinstatement.  R.S., c. 231, s. 190.

Reinstatement
267 (1) This Section does not apply to a contract of group insurance

or to a contract made by a fraternal society.

(2) Where a contract lapses and the insured within two years
applies for reinstatement of the contract, and within that time the insured

(a) pays the overdue premiums and other indebtedness
under the contract to the insurer, together with interest at the rate
specified in the contract, but not exceeding six per cent per year,
compounded annually; and

(b) produces

(i) evidence satisfactory to the insurer of the good
health, and

(ii) other evidence satisfactory to the insurer of the
insurability,

of the person whose life was insured,

the insurer shall reinstate the contract.

(3) Subsection (2) does not apply if the cash surrender value has
been paid or an option of taking paid-up or extended insurance has been exercised.

(4) Sections 261 and 262 apply with necessary changes to rein-
statement of a contract.  R.S., c. 231, s. 191.

DESIGNATION OF BENEFICIARIES

Designation of beneficiary
268 (1) An insured may, in a contract or by a declaration, designate

the insured, the insured’s personal representative or a beneficiary to receive insur-
ance money.

(2) Subject to Section 269, the insured may alter or revoke the
designation by a declaration.

(3) A designation in favour of “heirs”, “next of kin” or “estate”,
or the use of words of like import in a designation, is deemed to be a designation of
a personal representative.  R.S., c. 231, s. 192.

3993



126 insurance c. I-7

Irrevocable designation
269 (1) An insured may, in a contract or by a declaration, other than a

declaration that is part of a will, filed with the insurer at its head or principal office
in Canada during the lifetime of the person whose life is insured, designate a benefi-
ciary irrevocably and in that event

(a) the insured, while the beneficiary is living, may not
alter or revoke the designation without the consent of the beneficiary;
and

(b) the insurance money is not subject to the control of the
insured or of the insured’s creditors and does not form part of the
insured’s estate.

(2) Where the insured purports to designate a beneficiary irrevo-
cably in a will or in a declaration that is not filed as provided in subsection (1), the
designation has the same effect as if the insured had not purported to make it irrevo-
cable.

(3) No insurer shall issue a policy containing an irrevocable
designation of a beneficiary or accept for filing a declaration containing an irrevoca-
ble designation of a beneficiary unless there are attached to the policy or to the dec-
laration statements signed by

(a) the insured in the following form:

I understand that the effect of my designating a beneficiary irrevocably is
that, under the provisions of the Insurance Act, while the beneficiary is liv-
ing, I may not alter or revoke the designation without the consent of the ben-
eficiary and I may not assign, exercise rights under or in respect of, surrender
or otherwise deal with the contract without the consent of the beneficiary;

and

(b) an agent of the insurer in the following form:

I certify that I have fully explained to the insured the nature and effect of
making an irrevocable designation of beneficiary and such explanation was
given to the insured not in the presence of the beneficiary and that the insured
indicated that the insured was aware of the irrevocable nature of the designa-
tion so made by the insured.

R.S., c. 231, s. 193.

Designation in will
270 (1) A designation in an instrument purporting to be a will is not

ineffective by reason only of the fact that the instrument is invalid as a will or that
the designation is invalid as a bequest under the will.

(2) Notwithstanding the Wills Act, a designation in a will is of no
effect against a designation made later than the making of the will.

(3) Where a designation is contained in a will, and subsequently
the will is revoked by operation of law or otherwise, the designation is thereby
revoked.
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(4) Where a designation is contained in an instrument that pur-
ports to be a will, and subsequently the instrument, if valid as a will, would be
revoked by operation of law or otherwise, the designation is thereby revoked.  R.S.,
c. 231, s. 194.

Trustee for beneficiary
271 (1) An insured may, in a contract or by a declaration, appoint a

trustee for a beneficiary and may alter or revoke the appointment by a declaration.

(2) A payment made by an insurer to the trustee discharges the
insurer to the extent of the payment.  R.S., c. 231, s. 195.

Beneficiary predeceasing life insured
272 (1) Where a beneficiary predeceases the person whose life is

insured, and no disposition of the share of the deceased beneficiary in the insurance
money is provided in the contract or by a declaration, the share is payable to

(a) the surviving beneficiary;

(b) where there is more than one surviving beneficiary, the
surviving beneficiaries in equal shares; or

(c) where there is no surviving beneficiary, the insured or
the insured’s personal representative.

(2) Where two or more beneficiaries are designated otherwise
than alternatively, but no division of the insurance money is made, the insurance
money is payable to them in equal shares.  R.S., c. 231, s. 196.

Right to enforce contract
273 A beneficiary may enforce for the beneficiary’s own benefit, and a

trustee appointed pursuant to Section 271 may enforce as trustee, the payment of
insurance money made payable to the beneficiary or trustee in the contract or by a
declaration and in accordance with the provisions thereof, but the insurer may set up
any defence that it could have set up against the insured or the insured’s personal
representative.  R.S., c. 231, s. 197.

Exemption from execution and seizure
274 (1) Where a beneficiary is designated, the insurance money, from

the time of the happening of the event upon which the insurance money becomes
payable, is not part of the estate of the insured and is not subject to the claims of the
creditors of the insured.

(2) While a designation in favour of a spouse or common-law
partner, child, grandchild or parent of a person whose life is insured, or any of them,
is in effect, the rights and interests of the insured in the insurance money and in the
contract are exempt from execution or seizure.  R.S., c. 231, s. 198; 2000, c. 29, s. 24.
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DEALINGS WITH CONTRACT
DURING LIFETIME OF INSURED

Insured dealing with contract
275 Where a beneficiary

(a) is not designated irrevocably; or

(b) is designated irrevocably but has attained the age of 19 years
and consents,

the insured may assign, exercise rights under or in respect of, surrender or otherwise
deal with, the contract as provided therein or in this Part or as may be agreed upon
with the insurer.  R.S., c. 231, s. 199.

Entitlement to dividend and bonus
276 (1) Notwithstanding the designation of a beneficiary irrevocably,

the insured is entitled while living to the dividends or bonuses declared on a con-
tract, unless the contract otherwise provides.

(2) Unless the insured otherwise directs, the insurer may apply
the dividends or bonuses declared on the contract for the purpose of keeping the
contract in force.  R.S., c. 231, s. 200.

Transfer of interest of insured
277 (1) Notwithstanding the Wills Act, where in a contract or in an

agreement in writing between an insurer and an insured it is provided that a person
named in the contract or in the agreement has, upon the death of the insured, the
rights and interests of the insured in the contract,

(a) the rights and interests of the insured in the contract do
not, upon the death of the insured, form part of the insured’s estate;
and

(b) upon the death of the insured, the person named in the
contract or in the agreement has the rights and interests given to the
insured by the contract and by this Part and is deemed to be the
insured.

(2) Where the contract or agreement provides that, upon the death
of the insured, two or more persons named in the contract or in the agreement have
successively on the death of each of them, the rights and interests of the insured in
the contract, this Section applies successively, with necessary changes, to each of
such persons and to the person’s rights and interests in the contract.

(3) Notwithstanding any nomination made pursuant to this Sec-
tion, the insured may, prior to the insured’s death, assign, exercise rights under or in
respect of, surrender or otherwise deal with, the contract as if the nomination had
not been made, and may alter or revoke the nomination by agreement in writing
with the insurer.  R.S., c. 231, s. 201.

3996



c. I-7 insurance 129

Assignment of contract
278 (1) Where an assignee of a contract gives notice in writing of the

assignment to the insurer at its head or principal office in Canada, the assignee has
priority of interest as against

(a) any assignee other than one who gave notice earlier in
like manner; and

(b) a beneficiary other than one designated irrevocably as
provided in Section 269 prior to the time the assignee gave notice to
the insurer of the assignment in the manner prescribed in this subsec-
tion.

(2) Where a contract is assigned as security, the rights of a benefi-
ciary under the contract are affected only to the extent necessary to give effect to the
rights and interests of the assignee.

(3) Where a contract is assigned unconditionally and otherwise
than as security, the assignee has all the rights and interests given to the insured by
the contract and by this Part and is deemed to be the insured.

(4) A provision in a contract to the effect that the rights or inter-
ests of the insured, or in the case of group insurance the group-life insured, are not
assignable is valid.  R.S., c. 231, s. 202.

Enforcement by group-life insured
279 A group-life insured may in the group-life insured’s own name

enforce a right given to the group-life insured under a contract, subject to any
defence available to the insurer against the group-life insured or against the insured.
R.S., c. 231, s. 203.

Limit on payments into life insurance contracts
280 (1) In this Section,

“actuarial basis” means the assumptions and methods gener-
ally accepted and used by fellows of the Canadian Institute of Actuar-
ies to establish the cost of insurance;

“side account” means an account associated with or a part of a
contract that is intended to hold amounts in excess of the maximum
amount permitted to be held in a contract that is exempt from accrual
taxation pursuant to the Income Tax Act (Canada).

(2) Subject to any lesser limit provided under the terms of a con-
tract,

(a) with respect to a contract that is exempt from accrual
taxation pursuant to the Income Tax Act (Canada), the amount that
may be held in a side account may not exceed the sum of

(i) the amount required to pay future costs of
insurance, related premium taxes and administrative fees or
charges, and
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(ii) the additional amount, if any, that could in the
future be held in the contract on an accrual tax exempt basis
under the Income Tax Act (Canada); and

(b) with respect to a contract that is not exempt from
accrual taxation pursuant to the Income Tax Act (Canada), the amount
that may be held in a contract together with any associated side
account may not exceed the amount required to pay future costs of
insurance, related premium taxes and administrative fees or charges.

(3) The amounts referred to in clauses (2)(a) and (b) are as deter-
mined from time to time by the insurer on an actuarial basis using the remaining
lifetime of the persons then insured under the contract.

(4) Any amount that exceeds the limits set out in subsection (2)

(a) is not a premium;

(b) is deemed to have never been a premium; and

(c) cannot be held in a contract or its associated side
account regardless of the date of issue of the contract.

(5) Where an amount exceeds the limits set out in subsection (2),
the insurer shall refund the amount, including any gain or interest, to the person or
persons who paid the amount.

(6) This Section does not apply to an annuity.  2020, c. 12, s. 2.

MINORS

Capacity of minor
281 Except in respect of the minor’s rights as beneficiary, a minor who

has attained the age of 16 years has the capacity of a person of the age of 19 years

(a) to make an enforceable contract; and

(b) in respect of a contract.  R.S., c. 231, s. 204.

Capacity of minor beneficiary
282 A beneficiary who has attained the age of 18 years has the capacity of

a person of the age of 19 years to receive insurance money payable to the benefi-
ciary and to give a discharge therefor.  R.S., c. 231, s. 205.

PROCEEDINGS UNDER CONTRACT

Matters to be proved
283 Where an insurer receives sufficient evidence of

(a) the happening of the event upon which insurance money
becomes payable;

(b) the age of the person whose life is insured;

(c) the right of the claimant to receive payment; and

(d) the name and age of the beneficiary, if there is a beneficiary,
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it shall, within 30 days after receiving the evidence, pay the insurance money to the
person entitled thereto.  R.S., c. 231, s. 206.

Payment
284 (1) Subject to subsection (4), insurance money is payable in the

Province.

(2) Unless a contract otherwise provides, a reference therein to
dollars means Canadian dollars.

(3) Where a person entitled to receive insurance money is not
domiciled in the Province, the insurer may pay the insurance money to that person
or to any other person who is entitled to receive it on the person’s behalf by the law
of the domicile of the payee.

(4) In the case of a contract of group insurance, the insurance
money is payable in the province of Canada in which the group-life insured was res-
ident at the time the group-life insured became insured.  R.S., c. 231, s. 207.

Action in Province
285 Regardless of the place where a contract was made, a claimant who is

a resident of the Province may bring action in a Court if the insurer was authorized
to carry on insurance in the Province at the time the contract was made or at the time
the action is brought.  R.S., c. 231, s. 208.

Limitation of action
286 (1) Subject to subsection (2), an action or proceeding against an

insurer for the recovery of insurance money may not be commenced more than one
year after the furnishing of the evidence required by Section 283, or more than six
years after the happening of the event upon which the insurance money becomes
payable, whichever period first expires.

(2) Where a declaration has been made under Section 289, an
action or proceeding to which reference is made in subsection (1) may not be com-
menced more than one year after the date of the declaration.  R.S., c. 231, s. 209.

Instrument or order respecting payment
287 (1) Until an insurer receives at its head or principal office in Can-

ada an instrument or an order of a Court affecting the right to receive insurance
money, or a notarial copy or a copy verified by statutory declaration, of the instru-
ment or order, it may make payment of the insurance money and is as fully dis-
charged to the extent of the amount paid as if there were no such instrument or
order.

(2) Subsection (1) does not affect the rights or interests of any
person other than the insurer.  R.S., c. 231, s. 210.

Sufficiency of proof
288 Where an insurer admits the validity of the insurance but not the suf-

ficiency of the evidence required by Section 283 and there is no other question in
issue except a question under Section 289, the insurer or the claimant may, before or
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after action is brought and upon at least 30 days notice, apply to the Court for a dec-
laration as to the sufficiency of the evidence furnished, and the Court may make the
declaration or may direct what further evidence must be furnished and on the fur-
nishing thereof may make the declaration or, in special circumstances, may dispense
with further evidence.  R.S., c. 231, s. 211.

Presumption of death
289 Where a claimant alleges that the person whose life is insured should

be presumed to be dead by reason of the person not having been heard of for seven
years, and there is no other question in issue except a question under Section 288,
the insurer or the claimant may, before or after action is brought and upon at least 30
days notice, apply to the Court for a declaration as to presumption of the death and
the Court may make the declaration.  R.S., c. 231, s. 212.

Court may make order
290 (1) Upon making a declaration under Section 288 or 289, the

Court may make such order respecting the payment of the insurance money as it
deems just and, subject to Section 292, an order made under this subsection is bind-
ing upon the applicant and upon all persons to whom notice of the application has
been given.

(2) The Court may fix without taxation the costs incurred in con-
nection with an order made under subsection (1).

(3) A payment made under an order made under subsection (1)
discharges the insurer to the extent of the amount paid.  R.S., c. 231, s. 213.

Application stays proceeding
291 Unless the Court otherwise orders, an application made under Sec-

tion 288 or 289 operates as a stay of any pending action with respect to the insur-
ance money.  R.S., c. 231, s. 214.

Appeal
292 An appeal lies to the Nova Scotia Court of Appeal from any declara-

tion, direction or order made under Section 288 or 289 or subsection 290(1).  R.S.,
c. 231, s. 215.

Powers of Court
293 Where the Court finds that the evidence furnished under Section 283

is not sufficient or that a presumption of death is not established, it may order that
the matters in issue be decided in an action brought or to be brought, or may make
such other order as it considers just respecting further evidence to be furnished by
the claimant, publication of advertisements, further inquiry or any other matter or
respecting costs.  R.S., c. 231, s. 216.

Payment into court
294 Where an insurer admits liability for insurance money and it appears

to the insurer that

(a) there are adverse claimants;
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(b) the whereabouts of a person entitled is unknown; or

(c) there is no person capable of giving and authorized to give a
valid discharge therefor, who is willing to do so,

the insurer may, at any time after 30 days from the date of the happening of the event
upon which the insurance money becomes payable, apply to the Court ex parte for
an order for payment of the money into court, and the Court may upon such notice,
if any, as it thinks necessary make an order accordingly.  R.S., c. 231, s. 217.

Simultaneous deaths
295 Unless a contract or a declaration otherwise provides, where the per-

son whose life is insured and a beneficiary die at the same time or in circumstances
rendering it uncertain which of them survived the other, the insurance money is pay-
able in accordance with subsection 272(1) as if the beneficiary had predeceased the
person whose life is insured.  R.S., c. 231, s. 218.

Insurance money payable in instalments
296 (1) Subject to subsections (2) and (3), where insurance money is

payable in instalments and a contract, or an instrument signed by the insured and
delivered to the insurer, provides that a beneficiary has not the right to commute the
instalments or to alienate or assign the beneficiary’s interest therein, the insurer
shall not, unless the insured subsequently directs otherwise in writing, commute the
instalments or pay them to any person other than the beneficiary, and the instal-
ments are not, in the hands of the insurer, subject to any legal process except an
action to recover the value of necessaries supplied to the beneficiary or the benefi-
ciary’s minor children.

(2) A Court may, upon the application of the beneficiary and upon
at least 10 days notice, declare that in view of special circumstances

(a) the insurer may, with the consent of the beneficiary,
commute instalments of insurance money; or

(b) the beneficiary may alienate or assign the beneficiary’s
interest in the insurance money.

(3) After the death of the beneficiary, subsection (1) does not
apply.

(4) In this Section, “instalments” includes insurance money held
by the insurer under Section 297.  R.S., c. 231, s. 219.

Insurer holding insurance money
297 (1) An insurer may hold insurance money

(a) subject to the order of an insured or a beneficiary; or

(b) upon trusts or other agreements for the benefit of the
insured or the beneficiary,

as provided in the contract, by an agreement in writing to which it is a party, or by a
declaration, with interest at a rate agreed upon therein or, where no rate is agreed
upon, at the rate declared from time to time by the insurer in respect of insurance
money so held by it.
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(2) The insurer is not bound to hold insurance money as provided
in subsection (1) under the terms of a declaration to which it has not agreed in writ-
ing.  R.S., c. 231, s. 220.

Application for payment into court
298 Where an insurer does not, within 30 days after receipt of the evi-

dence required by Section 283, pay the insurance money to some person competent
to receive it or into court, the Court may, upon application of any person, order that
the insurance money or any part thereof be paid into court, or may make such other
order as to the distribution of the money as it considers just, and payment made in
accordance with the order discharges the insurer to the extent of the amount paid.
R.S., c. 231, s. 221.

Costs
299 The Court may fix without taxation the costs incurred in connection

with an application or order made under Section 294 or 298, and may order them to
be paid out of the insurance money or by the insurer or the applicant or otherwise as
it considers just.  R.S., c. 231, s. 222.

Payment into court for minor
300 (1) Where an insurer admits liability for insurance money payable

to a minor and there is no person capable of giving and authorized to give a discharge
therefor, who is willing to do so, the insurer may, at any time after 30 days from the
date of the happening of the event upon which the insurance money becomes paya-
ble, pay the money, less the applicable costs mentioned in subsection (2), into court
to the credit of the minor.

(2) The insurer may retain out of the insurance money for costs
incurred upon payment into court under subsection (1) the sum of $10 if the amount
does not exceed $1,000, and the sum of $15 in other cases, and payment of the
remainder of the money into court discharges the insurer.

(3) No order is necessary for payment into court under subsec-
tion (1), but the prothonotary or other proper officer shall receive the money upon
the insurer filing with the prothonotary or officer an affidavit showing the amount
payable and the name, date of birth and residence of the minor, and upon such pay-
ment being made the insurer shall forthwith notify the Minister of Community Ser-
vices and deliver to that Minister a copy of the affidavit.  R.S., c. 231, s. 223.

Beneficiary under disability
301 Where it appears that a representative of a beneficiary who is under

disability may, under the law of the domicile of the beneficiary, accept payments on
behalf of the beneficiary, the insurer may make payment to the representative and
any such payment discharges the insurer to the extent of the amount paid.  R.S., c. 231,
s. 224.

MISCELLANEOUS PROVISIONS

Presumption against agency
302 No officer, agent or employee of an insurer and no person soliciting

insurance, whether or not the person is an agent of the insurer is, to the prejudice of
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the insured, a beneficiary or a claimant, deemed to be the agent of the insured in
respect of any question arising out of a contract.  R.S., c. 231, s. 225.

Insurer giving misinformation
303 An insurer does not incur any liability for any default, error or omis-

sion in giving or withholding information as to any notice or instrument that it has
received and that affects the insurance money.  R.S., c. 231, s. 226.

Prohibition on trading of life insurance or benefits
304 (1) Any person, other than an insurer or its authorized agent, who

advertises or purports to be a purchaser of insurance or of benefits under insurance
or who deals or trades in insurance for the purpose of procuring the sale, surrender,
transfer, assignment, pledge or hypothecation of insurance to the person or any
other person is guilty of an offence.

(2) Subsection (1) does not apply to a person or class of person
authorized by the regulations to advertise or purport to be a purchaser of insurance
or of benefits under insurance.

(3) Any sale, surrender, transfer, assignment, pledge or hypothe-
cation of insurance that would result in an offence under subsection (1) is void.
2020, c. 12, s. 3

PART X

MARINE INSURANCE

Interpretation
305 In this Part,

“action” includes counterclaim and set-off;

“freight” includes the profit derivable by a ship owner from the
employment of the ship owner’s ship to carry the ship owner’s own goods or
movables, as well as freight payable by a third party, but does not include
passage money;

“movables” means any movable tangible property, other than the
ship, and includes money, valuable securities and other documents;

“policy” means marine policy;

“policy of insurance” includes every writing whereby any contract of
marine insurance is made or agreed to be made, or is evidenced, and “insur-
ance” includes assurance.  R.S., c. 231, s. 227.

Contract of marine insurance
306 A contract of marine insurance is a contract whereby the insurer

undertakes to indemnify the assured in the manner and to the extent thereby agreed
and includes any insurance, and reinsurance, made upon any ship or vessel or upon
the machinery, tackle or furniture of any ship or vessel, or upon any goods, mer-
chandise or property of any description whatever on board of any ship or vessel, or
upon the freight of, or any other interest that may be lawfully insured in or relating
to any ship or vessel, and includes any insurance of goods, merchandise or property
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for any transit that includes not only a sea or marine risk, but also any other risk
incidental to the transit insured from the commencement of the transit to the ulti-
mate destination covered by the insurance.  R.S., c. 231, s. 228.

Mixed land and sea risks
307 (1) A contract of marine insurance may, by its express terms or by

usage of trade, be extended so as to protect the assured against losses on inland
waters or on any land risk that may be incidental to any sea voyage.

(2) Where a ship in course of building, or the launch of a ship, or
any adventure analogous to a marine adventure, is covered by a policy in the form
of a marine policy, this Part, in so far as applicable, applies thereto but, except as by
this Section provided, nothing in this Part alters or affects any rule of law applicable
to any contract of insurance other than a contract of marine insurance as by this Part
defined.  R.S., c. 231, s. 229.

Marine adventure insurance permitted
308 (1) In this Section, “maritime perils” means the perils consequent

on or incidental to the navigation of the sea, that is to say, perils of the seas, fire, war
perils, pirates, rovers, thieves, captures, seizures, restraints, and detainments of
princes and peoples, jettisons, barratry, and any other perils, either of the like kind
or which may be designated by the policy.

(2) Subject to this Part, every lawful marine adventure may be the
subject of a contract of marine insurance.

(3) In particular, there is a marine adventure if

(a) any ship, goods or other movables are exposed to mar-
itime perils, such property being in this Part referred to as “insurable
property”;

(b) the earning or acquisition of any freight, passage
money, commission, profit or other pecuniary benefit, or the security
for any advances, loan or disbursements, is endangered by the expo-
sure of insurable property to maritime perils;

(c) any liability to a third party may be incurred by the
owner of, or other person interested in or responsible for, insurable
property by reason of maritime perils.  R.S., c. 231, s. 230.

INSURABLE INTEREST

Gaming or wagering contract
309 (1) Every contract of marine insurance by way of gaming or

wagering is void.

(2) A contract of marine insurance is deemed to be a gaming or
wagering contract if

(a) the assured does not have an insurable interest as
defined by this Part, and the contract is entered into with no expecta-
tion of acquiring such an interest; or
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(b) the policy is made “interest or no interest”, “without
further proof of interest than the policy itself” or “without benefit of
salvage to the insurer”, or subject to any other like term,

but, where there is no possibility of salvage, a policy may be effected without bene-
fit of salvage to the insurer.  R.S., c. 231, s. 231.

Insurable interest
310 (1) Subject to this Part, every person has an insurable interest who

is interested in a marine adventure.

(2) In particular, a person is interested in a marine adventure if the
person stands in any legal or equitable relation to the adventure or to any insurable
property at risk therein, in consequence of which the person may benefit by the
safety or due arrival of insurable property, may be prejudiced by its loss or by dam-
age thereto or by the detention thereof or may incur liability in respect thereof.  R.S.,
c. 231, s. 232.

When interest must attach
311 (1) The assured must be interested in the subject-matter insured at

the time of the loss though the assured need not be interested when the insurance is
effected but, where the subject-matter is insured “lost or not lost”, the assured may
recover although the assured may not have acquired an interest until after the loss,
unless at the time of effecting the contract of insurance the assured was aware of the
loss and the insurer was not.

(2) Where the assured has no interest at the time of the loss, the
assured cannot acquire interest by any act or election after the assured is aware of
the loss.  R.S., c. 231, s. 233.

Defeasible or contingent interest
312 (1) A defeasible interest is insurable, as also is a contingent inter-

est.

(2) In particular, where the buyer of goods has insured them, the
buyer has an insurable interest, notwithstanding that the buyer might, at the buyer’s
election, have rejected the goods, or have treated them as at the seller’s risk, by rea-
son of the latter’s delay in making delivery or otherwise.  R.S., c. 231, s. 234.

Partial interest
313 A partial interest of any nature is insurable.  R.S., c. 231, s. 235.

Reinsurance
314 (1) The insurer under a contract of marine insurance has an insur-

able interest in the insurer’s risk and may reinsure in respect of it.

(2) Unless the policy otherwise provides, the original assured has
no right or interest in respect of such reinsurance.  R.S., c. 231, s. 236.
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Bottomry or respondentia
315 The lender of money on bottomry or respondentia has an insurable

interest in respect of the loan.  R.S., c. 231, s. 237.

Wages
316 The master or any member of the crew of a ship has an insurable

interest in respect of the master’s or crew member’s wages.  R.S., c. 231, s. 238.

Advance freight
317 In the case of advance freight, the person advancing the freight has an

insurable interest, in so far as such freight is not repayment in case of loss.  R.S.,
c. 231, s. 239.

Charges of insurance
318 The assured has an insurable interest in the charges of any insurance

that the assured may effect.  R.S., c. 231, s. 240.

Mortgage
319 (1) Where the subject-matter insured is mortgaged, the mortgagor

has an insurable interest in the full value thereof, and the mortgagee has an insura-
ble interest in respect of any sum due or to become due under the mortgage.

(2) A mortgagee, consignee or other person having an interest in
the subject-matter insured may insure on behalf and for the benefit of other persons
interested as well as for the mortgagee’s, consignee’s or other person’s own benefit.

(3) The owner of insurable property has an insurable interest in
respect of the full value thereof, notwithstanding that some third person may have
agreed, or be liable, to indemnify the owner in case of loss.  R.S., c. 231, s. 241.

Assignment of interest
320 Where the assured assigns or otherwise parts with the assured’s inter-

est in the subject-matter insured, the assured does not thereby transfer to the
assignee the assured’s rights under the contract of insurance, unless there is an
express or implied agreement with the assignee to that effect, but this Section does
not affect a transmission of interest by operation of law.  R.S., c. 231, s. 242.

INSURABLE VALUE

Measure of insurable value
321 Subject to any express provision or valuation in the policy, the insur-

able value of the subject-matter insured must be ascertained as follows:

(a) in insurance on a ship, the insurable value is the value at the
commencement of the risk, of the ship, including the ship’s outfit, provisions
and stores for the officers and crew, money advanced for the crew’s wages,
and other disbursements, if any, incurred to make the ship fit for the voyage
or adventure contemplated by the policy, plus the charges of insurance upon
the whole;
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(b) the insurable value, in the case of a steamship includes also
the machinery, boilers and coals, oils and engine stores if owned by the
assured, and, in the case of a ship engaged in a special trade, the ordinary fit-
tings requisite for that trade;

(c) in insurance on freight, whether paid in advance or otherwise,
the insurable value is the gross amount of the freight at the risk of the
assured, plus the charges of insurance;

(d) in insurance on goods or merchandise, the insurable value is
the prime cost of the property insured, plus the expenses of and incidental to
shipping and the charges of insurance upon the whole;

(e) in insurance on any other subject-matter, the insurable value is
the amount at the risk of the assured when the policy attaches, plus the
charges of insurance.  R.S., c. 231, s. 243.

DISCLOSURE AND REPRESENTATIONS

Good faith
322 A contract of marine insurance is a contract based upon the utmost

good faith and, where the utmost good faith is not observed by one party, the con-
tract may be avoided by the other party.  R.S., c. 231, s. 244.

Disclosure by insured
323 (1) Subject to this Section, the assured must disclose to the

insurer before the contract is concluded every material circumstance that is known
to the assured, and the assured is deemed to know every circumstance that in the
ordinary course of business ought to be known by the assured and, where the
assured fails to make such disclosure, the insurer may avoid the contract.

(2) Every circumstance is material that would influence the
judgement of a prudent insurer in fixing the premium or determining whether the
insurer will take the risk.

(3) In the absence of inquiry the following circumstances need
not be disclosed, namely:

(a) any circumstance that diminishes the risk;

(b) any circumstance that is known or presumed to be
known to the insurer;

(c) any circumstance as to which information is waived by
the insurer;

(d) any circumstance that it is superfluous to disclose by
reason of any express or implied warranty.

(4) Whether any particular circumstance that is not disclosed be
material or not is in each case a question of fact.

(5) “circumstance” includes any communication made to or infor-
mation received by the assured.
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(6) For the purpose of clause (3)(b), an insurer is presumed to
know matters of common notoriety or knowledge and matters that an insurer in the
ordinary course of the insurer’s business, as such, ought to know.  R.S., c. 231, s. 245.

Disclosure by agent
324 Subject to Section 323 as to circumstances that need not be disclosed,

where an insurance is effected for the assured by an agent, the agent shall disclose to
the insurer

(a) every material circumstance that is known to the agent, and an
agent to insure is deemed to know every circumstance that in the ordinary
course of business ought to be known by or to have been communicated to
the agent; and

(b) every material circumstance that the assured is bound to dis-
close, unless it comes to the assured’s knowledge too late to communicate it
to the agent.  R.S., c. 231, s. 246.

Untrue representation by agent
325 (1) Every material representation made by the assured or by the

assured’s agent to the insurer during the negotiations for the contract, and before the
contract is concluded, must be true and, where it is untrue, the insurer may avoid the
contract.

(2) A representation is material that would influence the judge-
ment of a prudent insurer in fixing the premium or determining whether the insurer
will take the risk.

(3) A representation may be either a representation as to a matter
of fact or as to a matter of expectation or belief.

(4) A representation as to a matter of fact is true if it is substan-
tially correct, that is to say, if the difference between what is represented and what is
actually correct would not be considered material by a prudent insurer.

(5) A representation as to a matter of expectation or belief is true
if it is made in good faith.

(6) A representation may be withdrawn or corrected before the
contract is concluded.

(7) Whether a particular representation is material or not is in
each case a question of fact.  R.S., c. 231, s. 247.

When contract concluded
326 A contract of marine insurance is deemed to be concluded when the

proposal of the assured is accepted by the insurer, whether the policy is then issued
or not, and, for the purpose of showing when the proposal was accepted, reference
may be made to the slip or covering note or other customary memorandum of the
contract.  R.S., c. 231, s. 248.
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THE POLICY

Contract of marine insurance
327 (1) A contract of marine insurance is inadmissible in evidence

unless it is embodied in a marine policy in accordance with this Part.

(2) The policy may be executed and issued either at the time
when the contract is concluded or afterwards.  R.S., c. 231, s. 249.

Contents of policy
328 A marine policy must specify

(a) the name of the assured or of some person who effects the
insurance on the assured’s behalf;

(b) the subject-matter insured and the risk insured against;

(c) the voyage or period of time, or both, as the case may be, cov-
ered by the insurance;

(d) the sum or sums insured; and

(e) the name or names of the insurers.  R.S., c. 231, s. 250.

Signature of insurer
329 (1) A marine policy must be signed by or on behalf of the insurer,

but, in the case of a corporation, the corporate seal may be sufficient and nothing in
this Section is to be construed as requiring the subscription of a corporation to be
under seal.

(2) Where a policy is subscribed by or on behalf of two or more
insurers, each subscription, unless the contrary is expressed, constitutes a distinct
contract with the assured.  R.S., c. 231, s. 251.

“voyage” and “time” policies
330 (1) Where the contract is to insure the subject-matter at and from,

or from one place to another or others, the policy is called a “voyage policy” and,
where the contract is to insure the subject-matter for a definite period of time, the
policy is called a “time policy”.

(2) A contract for both voyage and time may be included in the
same policy.  R.S., c. 231, s. 252.

Subject-matter
331 (1) The subject-matter insured must be designated in a marine

policy with reasonable certainty.

(2) The nature and extent of the interest of the assured in the
subject-matter insured need not be specified in the policy.

(3) Where the policy designates the subject-matter insured in gen-
eral terms, it is to be construed to apply to the interest intended by the assured to be
covered.
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(4) In the application of this Section, regard must be had to any
usage regulating the designation of the subject-matter insured.  R.S., c. 231, s. 253.

Types of policy and valued policy
332 (1) A policy may be either valued or unvalued.

(2) A valued policy is a policy that specifies the agreed value of
the subject-matter insured.

(3) Subject to this Part, and in the absence of fraud, the value
fixed by the policy is, as between the insurer and assured, conclusive of the insura-
ble value of the subject intended to be insured, whether the loss is total or partial.

(4) Unless the policy otherwise provides, the value fixed by the
policy is not conclusive for the purpose of determining whether there has been a
constructive total loss.  R.S., c. 231, s. 254.

Unvalued policy
333 An unvalued policy is a policy that does not specify the value of the

subject-matter insured, but, subject to the limit of the sum insured, leaves the insur-
able value to be subsequently ascertained in the manner hereinbefore specified.  R.S.,
c. 231, s. 255.

Floating policy
334 (1) A floating policy is a policy that describes the insurance in

general terms and leaves the name of the ship or ships and other particulars to be
defined by subsequent declaration.

(2) The subsequent declaration or declarations may be made by
endorsement on the policy or in other customary manner.

(3) Unless the policy otherwise provides, the declarations must be
made in the order of dispatch or shipment and they must, in the case of goods, com-
prise all consignments within the terms of the policy, and the value of the goods or
other property must be honestly stated, but an omission or erroneous declaration
may be rectified even after loss or arrival, provided the omission or declaration was
made in good faith.

(4) Unless the policy otherwise provides, where a declaration of
value is not made until after notice of loss or arrival, the policy must be treated as an
unvalued policy as regards the subject-matter of that declaration.  R.S., c. 231, s. 256.

Form of policy
335 (1) A policy may be in the form in the Schedule to this Part.

(2) Subject to this Part, and unless the context of the policy other-
wise requires, the terms and expressions mentioned in the Schedule to this Part is to
be construed as having the scope and meaning in the Schedule assigned to them.
R.S., c. 231, s. 257.
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Premium arranged
336 (1) Where an insurance is effected at a premium to be arranged,

and no arrangement is made, a reasonable premium is payable.

(2) Where an insurance is effected on the terms that an additional
premium is to be arranged in a given event, and that event happens but no arrange-
ment is made, then a reasonable additional premium is payable.  R.S., c. 231, s. 258.

DOUBLE INSURANCE

Double insurance
337 (1) Where two or more policies are effected by or on behalf of the

assured on the same adventure and interest or any part thereof, and the sums insured
exceed the indemnity allowed by this Part, the assured is said to be overinsured by
double insurance.

(2) Where the assured is overinsured by double insurance,

(a) the assured, unless the policy otherwise provides, may
claim payment from the insurers in such order as the assured may
think fit, provided that the assured is not entitled to receive any sum
in excess of the indemnity allowed by this Part;

(b) where the policy under which the assured claims is a
valued policy, the assured must give credit as against the valuation
for any sum received by the assured under any other policy without
regard to the actual value of the subject-matter insured;

(c) where the policy under which the assured claims is an
unvalued policy, the assured must give credit, as against the full
insurable value, for any sum received by the assured under any other
policy;

(d) where the assured receives any sum in excess of the
indemnity allowed by this Part, the assured is deemed to hold such
sum in trust for the insurers according to their right of contribution
among themselves.  R.S., c. 231, s. 259.

WARRANTIES, ETC.

Warranty
338 (1) A warranty, in the following Sections relating to warranties,

means a promissory warranty, that is to say, a warranty by which the assured under-
takes that some particular thing must or must not be done, or that some condition
must be fulfilled, or whereby the assured affirms or negatives the existence of a par-
ticular state of facts.

(2) A warranty may be express or implied.

(3) A warranty, as defined above, is a condition that must be
exactly complied with, whether it is material to the risk or not and, where it is not so
complied with, then, subject to any express provision in the policy, the insurer is
discharged from liability as from the date of the breach of warranty, but without
prejudice to any liability incurred by the insurer before that date.  R.S., c. 231, s. 260.
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Non-compliance
339 (1) Non-compliance with a warranty is excused when, by reason

of a change of circumstances, the warranty ceases to be applicable to the circum-
stances of the contract, or when compliance with the warranty is rendered unlawful
by any subsequent law.

(2) Where a warranty is broken, the assured cannot assert the
defence that the breach has been remedied and the warranty complied with before
loss.

(3) A breach of warranty may be waived by the insurer.  R.S.,
c. 231, s. 261.

Express warranty
340 (1) An express warranty may be in any form of words from which

the intention to warrant is to be inferred.

(2) An express warranty must be included in or written upon the
policy, or must be contained in some document incorporated by reference into the
policy.

(3) An express warranty does not exclude an implied warranty,
unless it is inconsistent therewith.  R.S., c. 231, s. 262.

“neutral” property or ship
341 (1) Where insurable property, whether ship or goods, is expressly

warranted “neutral”, there is an implied condition that the property has a neutral
character at the commencement of the risk and that, so far as the assured can control
the matter, its neutral character must be preserved during the risk.

(2) Where a ship is expressly warranted “neutral,” there is also an
implied condition that, so far as the assured can control the matter, the ship must be
properly documented, that is to say, that the ship must carry the necessary papers to
establish the ship’s neutrality and that the ship must not falsify or suppress the ship’s
papers or use simulated papers, and, where any loss occurs through breach of this
condition, the insurer may avoid the contract.  R.S., c. 231, s. 263.

Nationality of ship
342 There is no implied warranty as to the nationality of a ship, or that the

ship’s nationality may not be changed during the risk.  R.S., c. 231, s. 264.

Warranty of “well” or “in good safety”
343 Where the subject-matter insured is warranted “well” or “in good

safety” on a particular day, it is sufficient if it is safe at any time during that day.
R.S., c. 231, s. 265.

Warranty respecting seaworthiness, ordinary perils or preparation
344 (1) In a voyage policy there is an implied warranty that at the

commencement of the voyage the ship is seaworthy for the purpose of the particular
adventure insured.

4012



c. I-7 insurance 145

(2) Where the policy attaches while the ship is in port, there is
also an implied warranty that the ship is, at the commencement of the risk, reasona-
bly fit to encounter the ordinary perils of the port.

(3) Where the policy relates to a voyage that is performed in dif-
ferent stages, during which the ship requires different kinds of or further preparation
or equipment, there is an implied warranty that at the commencement of each stage
the ship is seaworthy in respect of such preparation or equipment for the purposes of
that stage.

(4) A ship is deemed to be seaworthy when the ship is reasonably
fit in all respects to encounter the ordinary perils of the seas of the adventure
insured.

(5) In a time policy there is no implied warranty that the ship is
seaworthy at any stage of the adventure, but where, with the privity of the assured,
the ship is sent to sea in an unseaworthy state, the insurer is not liable for any loss
attributable to unseaworthiness.  R.S., c. 231, s. 266.

Seaworthiness of movables and fitness to carry
345 (1) In a policy of goods or other movables there is no implied

warranty that the goods or movables are seaworthy.

(2) In a voyage policy on goods or other movables there is an
implied warranty that, at the commencement of the voyage, the ship is not only sea-
worthy as a ship, but also that the ship is reasonably fit to carry the goods or other
movables to the destination contemplated by the policy.  R.S., c. 231, s. 267.

Warranty respecting legality
346 There is an implied warranty that the adventure insured is a lawful

one, and that, so far as the assured can control the matter, the adventure will be car-
ried out in a lawful manner.  R.S., c. 231, s. 268.

THE VOYAGE

Commencement of voyage
347 (1) Where the subject-matter is insured by a voyage policy “at

and from” or “from” a particular place, it is not necessary that the ship should be at
that place when the contract is concluded, but there is an implied condition that the
adventure will be commenced within a reasonable time and that, where the adven-
ture is not so commenced the insurer may avoid the contract.

(2) The implied condition may be negatived by showing that the
delay was caused by circumstances known to the insurer before the contract was
concluded, or by showing that the insurer waived the condition.  R.S., c. 231, s. 269.

Change of port of departure
348 Where the place of departure is specified by the policy, and the ship,

instead of sailing from that place, sails from any other place, the risk does not
attach.  R.S., c. 231, s. 270.
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Change of destination
349 Where the destination is specified in the policy, and the ship, instead

of sailing for that destination, sails for any other destination, the risk does not
attach.  R.S., c. 231, s. 271.

Change of voyage
350 (1) Where, after the commencement of the risk, the destination of

the ship is voluntarily changed from the destination contemplated by the policy,
there is said to be a change of voyage.

(2) Unless the policy otherwise provides, where there is a change
of voyage, the insurer is discharged from liability as from the time of change, that is
to say, as from the time when the determination to change it is manifested, and it is
immaterial that the ship may not in fact have left the course of voyage contemplated
by the policy when the loss occurs.  R.S., c. 231, s. 272.

Effect of deviation from voyage
351 (1) Where a ship, without lawful excuse, deviates from the voy-

age contemplated by the policy, the insurer is discharged from liability as from the
time of deviation, and it is immaterial that the ship may have regained the ship’s
route before any loss occurs.

(2) There is a deviation from the voyage contemplated by the pol-
icy if

(a) the course of the voyage is specifically designated by
the policy and that course is parted from; or

(b) the course of the voyage is not specifically designated
by the policy, but the usual and customary course is departed from.

(3) The intention to deviate is immaterial.

(4) There must be a deviation in fact to discharge the insurer from
the insurer’s liability under the contract.  R.S., c. 231, s. 273.

Several ports of discharge
352 (1) Where several ports of discharge are specified by the policy,

the ship may proceed to all or any of them, but, in the absence of any usage or suffi-
cient cause to the contrary, the ship must proceed to them, or such of them as the
ship goes to, in the order designated by the policy, and, where the ship does not,
there is a deviation.

(2) Where the policy is to “ports of discharge”, within a given
area, that are not named, the ship must, in the absence of any usage or sufficient
cause to the contrary, proceed to them, or such of them as the ship goes to, in their
geographical order, and, where the ship does not, there is a deviation.  R.S., c. 231,
s. 274.

Delay in voyage
353 In the case of a voyage policy, the adventure insured must be prose-

cuted throughout its course with reasonable dispatch, and, where without lawful
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excuse it is not so prosecuted, the insurer is discharged from liability as from the
time when the delay became unreasonable.  R.S., c. 231, s. 275.

Deviation or delay excused
354 (1) Deviation or delay in prosecuting the voyage contemplated by

the policy is excused

(a) if authorized by any special term in the policy;

(b) if caused by circumstances beyond the control of the
master and the master’s employer;

(c) if reasonably necessary in order to comply with an
express or implied warranty;

(d) if reasonably necessary for the safety of the ship or
subject-matter insured;

(e) for the purpose of saving human life, or aiding a ship
in distress if human life may be in danger;

(f) if reasonably necessary for the purpose of obtaining
medical or surgical aid for any person on board the ship; or

(g) if caused by the barratrous conduct of the master or
crew and barratry be one of the perils insured against.

(2) When the cause excusing the deviation or delay ceases to
operate, the ship must resume the ship’s course and prosecute the ship’s voyage
with reasonable dispatch.  R.S., c. 231, s. 276.

ASSIGNMENT OF POLICY

Assignment
355 (1) A marine policy is assignable unless it contains terms

expressly prohibiting assignment and it may be assigned either before or after loss.

(2) Where a marine policy has been assigned so as to pass the
beneficial interest in the policy, the assignee of the policy is entitled to sue thereon
in the assignee’s own name and the defendant is entitled to make any defence aris-
ing out of the contract that the defendant would have been entitled to make if the
action had been brought in the name of the person by or on behalf of whom the pol-
icy was effected.

(3) A marine policy may be assigned by endorsement thereon or
in other customary manner.  R.S., c. 231, s. 277.

Late assignment
356 Where the assured has parted with or lost the assured’s interest in the

subject-matter insured, and has not, before or at the time of so doing, expressly or
impliedly agreed to assign the policy, any subsequent assignment of the policy is
inoperative but nothing in this Section affects the assignment of a policy after loss.
R.S., c. 231, s. 278.
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THE PREMIUM

Premium
357 Unless otherwise agreed, the duty of the assured or the assured’s

agent to pay the premium, and the duty of the insurer to issue the policy to the
assured or the assured’s agent, are concurrent conditions, and the insurer is not
bound to issue the policy until payment or tender of the premium.  R.S., c. 231, s. 279.

Broker
358 (1) Unless otherwise agreed, where a marine policy is effected on

behalf of the assured by a broker, the broker is directly responsible to the insurer for
the premium, and the insurer is directly responsible to the assured for the amount
that may be payable in respect of losses or in respect of returnable premium.

(2) Unless otherwise agreed, the broker has, as against the
assured, a lien upon the policy for the amount of the premium and the broker’s
charges in respect of effecting the policy, and, where the broker has dealt with the
person who employs the broker as a principal, the broker also has a lien on the pol-
icy in respect of any balance on any insurance account that may be due to the broker
from such person, unless when the debt was incurred the broker had reason to
believe that such person was only an agent.  R.S., c. 231, s. 280.

Effect of receipt on policy
359 Where a marine policy effected on behalf of the assured by a broker

acknowledges the receipt of the premium, such acknowledgement is, in the absence
of fraud, conclusive as between the insurer and the assured, but not as between the
insurer and broker.  R.S., c. 231, s. 281.

Proximate cause of loss
360 (1) Subject to this Part, and unless the policy otherwise provides,

the insurer is liable for any loss proximately caused by a peril insured against, but,
subject as aforesaid, the insurer is not liable for any loss that is not proximately
caused by a peril insured against.

(2) In particular,

(a) the insurer is not liable for any loss attributable to the
wilful misconduct of the assured, but, unless the policy otherwise
provides, the insurer is liable for any loss proximately caused by a
peril insured against, even though the loss would not have happened
but for the misconduct or negligence of the master or crew;

(b) unless the policy otherwise provides, the insurer on
ship or goods is not liable for any loss proximately caused by delay,
although the delay is caused by a peril insured against;

(c) unless the policy otherwise provides, the insurer is not
liable for ordinary wear and tear, ordinary leakage and breakage,
inherent vice or nature of the subject-matter insured, or for any loss
proximately caused by rats or vermin, or for any injury to machinery
not proximately caused by maritime perils.  R.S., c. 231, s. 282.
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Total or partial loss
361 (1) A loss may be either total or partial and any loss other than a

total loss, as hereinafter defined, is a partial loss.

(2) A total loss may be either an actual total loss or a constructive
total loss.

(3) Unless a different intention appears from the terms of the pol-
icy, an insurance against total loss includes a constructive as well as an actual total
loss.

(4) Where the assured brings an action for a total loss and the evi-
dence proves only a partial loss, the assured may, unless the policy otherwise pro-
vides, recover for a partial loss.

(5) Where goods reach their destination in specie, but by reason
of obliteration of marks or otherwise, they are incapable of identification, the loss, if
any, is partial and not total.  R.S., c. 231, s. 283.

Actual total loss
362 (1) Where the subject-matter insured is destroyed, or so damaged

as to cease to be a thing of the kind insured, or where the assured is irretrievably
deprived thereof, there is an actual total loss.

(2) In the case of an actual total loss no notice of abandonment
need be given.  R.S., c. 231, s. 284.

Missing ship
363 Where the ship concerned in the adventure is missing, and after the

lapse of a reasonable time no news of the ship has been received, an actual total loss
may be presumed.  R.S., c. 231, s. 285.

Effect of transshipment
364 Where, by a peril insured against, the voyage is interrupted at an

intermediate port or place under such circumstances as, apart from any special stip-
ulation in the contract of affreightment, to justify the master in landing and reship-
ping the goods or other movables, or in transshipping them, and sending them on to
their destination, the liability of the insurer continues, notwithstanding the landing
or transshipment.  R.S., c. 231, s. 286.

Constructive total loss
365 (1) Subject to any express provision in the policy, there is a con-

structive total loss if the subject-matter insured is reasonably abandoned on account
of its actual total loss appearing to be unavoidable, or because it could not be pre-
served from actual total loss without an expenditure that would exceed its value
when the expenditure had been incurred.

(2) In particular, there is a constructive total loss if

(a) the assured is deprived of the possession of the
assured’s ship or goods by a peril insured against, and
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(i) it is unlikely that the assured can recover the
ship or goods, as the case may be, or

(ii) the cost of recovering the ship or goods, as the
case may be, would exceed their value when recovered;

(b) in the case of damage to a ship, the ship is so damaged
by a peril insured against that the cost of repairing the damage would
exceed the value of the ship when repaired;

(c) in the case of damage to goods, the cost of repairing
the damage and forwarding the goods to their destination would
exceed their value on arrival.

(3) For the purpose of clause (2)(b), in estimating the cost of
repairs, no deduction is to be made in respect of general average contribution to
those repairs payable by other interests, but account is to be taken of the expense of
future salvage operations and of any future general contributions to which the ship
would be liable if repaired.  R.S., c. 231, s. 287.

Effect of constructive total loss
366 Where there is a constructive total loss, the assured may either treat

the loss as a partial loss or abandon the subject-matter insured to the insurer and
treat the loss as if it were an actual total loss.  R.S., c. 231, s. 288.

Abandonment
367 (1) Subject to this Section, where the assured elects to abandon

the subject-matter insured to the insurer, the assured must give notice of abandon-
ment and, where the assured fails to do so, the loss can only be treated as a partial
loss.

(2) Notice of abandonment may be given in writing or by word of
mouth, or partly in writing and partly by word of mouth, and may be given in any
terms that indicate the intention of the assured to abandon the assured’s insured
interest in the subject-matter insured unconditionally to the insurer.

(3) Notice of abandonment must be given with reasonable dili-
gence after the receipt of reliable information of the loss but, where the information
is of a doubtful character, the assured is entitled to a reasonable time to make
inquiry.

(4) Where notice of abandonment is properly given, the rights of
the assured are not prejudiced by the fact that the insurer refuses to accept the aban-
donment.

(5) The acceptance of an abandonment may be either express or
implied from the conduct of the insurer and the mere silence of the insurer after
notice is not an acceptance.

(6) Where notice of abandonment is accepted, the abandonment is
irrevocable and the acceptance of the notice conclusively admits liability for the
loss and the sufficiency of the notice.
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(7) Notice of abandonment is unnecessary if, at the time when the
assured receives information of the loss, there would be no possibility of benefit to
the insurer if notice were given to the insurer.

(8) Notice of abandonment may be waived by the insurer.

(9) Where an insurer has reinsured the insurer’s risk, no notice of
abandonment need be given by the insurer.  R.S., c. 231, s. 289.

Effect of abandonment
368 (1) Where there is a valid abandonment, the insurer is entitled to

take over the interest of the assured in whatever may remain of the subject-matter
insured and all proprietary rights incidental thereto.

(2) Upon the abandonment of a ship, the insurer thereof is entitled
to any freight in course of being earned, and that is earned by the ship subsequent to
the casualty causing the loss, less the expenses of earning it incurred after the
casualty and, where the ship is carrying the owner’s goods, the insurer is entitled to
a reasonable remuneration for the carriage of them subsequent to the casualty caus-
ing the loss.  R.S., c. 231, s. 290.

PARTIAL LOSSES (INCLUDING
SALVAGE AND GENERAL AVERAGE

AND PARTICULAR CHARGES)

Particular average loss
369 (1) A particular average loss is a partial loss of the subject-matter

insured, caused by a peril insured against, and that is not a general average loss.

(2) Expenses incurred by or on behalf of the assured for the safety
or preservation of the subject-matter insured, other than general average and salvage
charges, are called particular charges, and particular charges are not included in par-
ticular average.  R.S., c. 231, s. 291.

Salvage charges
370 (1) In this Section, “salvage charges” means the charges recovera-

ble under maritime law by a salvor independently of contract but does not include
the expenses or services in the nature of salvage rendered by the assured or the
assured’s agents, or any person employed for hire by them, for the purpose of avert-
ing a peril insured against, and such expenses, if properly incurred, may be recov-
ered as particular charges or as a general average loss, according to the
circumstances under which they were incurred.

(2) Subject to any express provision in the policy, salvage charges
incurred in preventing a loss by perils insured against may be recovered as a loss by
those perils.  R.S., c. 231, s. 292.

General average loss
371 (1) A general average loss is a loss caused by or directly conse-

quential on a general average act and includes a general average expenditure as well
as a general average sacrifice.
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(2) There is a general average act if any extraordinary sacrifice or
expenditure is voluntarily and reasonably made or incurred in time of peril for the
purpose of preserving the property imperilled in the common adventure.

(3) Where there is a general average loss, the party on whom it
falls is entitled, subject to the conditions imposed by maritime law, to a rateable
contribution from the other parties interested, and such contribution is called a gen-
eral average contribution.

(4) Subject to any express provision in the policy, where the
assured has incurred a general average expenditure, the assured may recover from
the insurer in respect of the proportion of the loss that falls upon the assured and, in
the case of a general average sacrifice, the assured may recover from the insurer in
respect of the whole loss without having enforced the assured’s right of contribution
from the other parties liable to contribute.

(5) Subject to any express provision in the policy, where the
assured has paid, or is liable to pay, a general average contribution in respect of the
subject insured, the assured may recover therefor from the insurer.

(6) In the absence of express stipulation, the insurer is not liable
for any general average loss or contribution if the loss was not incurred for the pur-
pose of avoiding, or in connection with the avoidance of, a peril insured against.

(7) Where ship, freight and cargo, or any two of those interests,
are owned by the same assured, the liability of the insurer in respect of general aver-
age losses or contributions is to be determined as if those subjects were owned by
different persons.  R.S., c. 231, s. 293.

MEASURE OF INDEMNITY

Measure of indemnity
372 (1) The sum that the assured can recover in respect of a loss on a

policy by which the assured is insured, in the case of an unvalued policy to the full
extent of the insurable value, or in the case of a valued policy to the full extent of
the value fixed by the policy, is called the measure of indemnity.

(2) Where there is a loss recoverable under the policy, the insurer,
or each insurer if there are more than one, is liable for such proportion of the meas-
ure of indemnity as the amount of the insurer’s or each insurer’s subscription bears
to the value fixed by the policy in the case of a valued policy, or to the insurable
value in the case of an unvalued policy.  R.S., c. 231, s. 294.

Total loss
373 Subject to this Part and to any express provision in the policy, where

there is a total loss of the subject-matter insured,

(a) where the policy is a valued policy, the measure of indemnity
is the sum fixed by the policy;

(b) where the policy is an unvalued policy, the measure of indem-
nity is the insurable value of the subject-matter insured.  R.S., c. 231, s. 295.
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Partial loss respecting ship
374 Where a ship is damaged, but is not totally lost, the measure of

indemnity, subject to any express provision in the policy, is as follows:

(a) where the ship has been repaired, the assured is entitled to the
reasonable cost of the repairs, less the customary deductions, but not exceed-
ing the sum insured in respect of any one casualty;

(b) where the ship has been only partially repaired, the assured is
entitled to the reasonable cost of such repairs, computed as above, and also
to be indemnified for the reasonable depreciation, if any, arising from the
unrepaired damage, if the aggregate amount does not exceed the cost of
repairing the whole damage, computed as above;

(c) where the ship has not been repaired and has not been sold in
the ship’s damaged state during the risk, the assured is entitled to be indem-
nified for the reasonable depreciation arising from the unrepaired damage,
but not exceeding the reasonable cost of repairing such damage, computed as
above.  R.S., c. 231, s. 296.

Partial loss of freight
375 Subject to any express provision in the policy, where there is a partial

loss of freight, the measure of indemnity is such proportion of the sum fixed by the
policy in the case of a valued policy, or of the insurable value in the case of an
unvalued policy, as the proportion of freight lost by the assured bears to the whole
freight at the risk of the assured under the policy.  R.S., c. 231, s. 297.

Partial loss of movables
376 Where there is a partial loss of goods, merchandise or other mova-

bles, the measure of indemnity, subject to any express provision in the policy, is as
follows:

(a) where part of the goods, merchandise or other movables
insured by a valued policy is totally lost, the measure of indemnity is such
proportion of the sum fixed by the policy as the insurable value of the part
lost bears to the insurable value of the whole, ascertained as in the case of an
unvalued policy;

(b) where part of the goods, merchandise or other movables
insured by an unvalued policy is totally lost, the measure of indemnity is the
insurable value of the part lost, ascertained as in case of total loss;

(c) where the whole or any part of the goods or merchandise
insured has been delivered damaged at its destination, the measure of indem-
nity is such proportion of the sum fixed by the policy in the case of a valued
policy, or of the insurable value in the case of an unvalued policy, as the dif-
ference between the gross sound and damaged values at the place of arrival
bears to the gross sound value;

(d) “gross proceeds” means the actual price obtained at a sale
where all charges on sale are paid by the sellers;

(e) “gross value” means the wholesale price or, where there is no
such price, the estimated value, with, in either case, freight, landing charges
and duty paid beforehand, but, in the case of goods or merchandise custom-
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arily sold in bond, the bonded price is deemed to be the gross value.  R.S.,
c. 231, s. 298.

Apportionment of valuation
377 (1) Where different species of property are insured under a single

valuation, the valuation must be apportioned over the different species in proportion
to their respective insurable values, as in the case of an unvalued policy, and the
insured value of any part of a species is such proportion of the total insured value of
the same as the insurable value of the part bears to the insurable value of the whole,
ascertained in both cases as provided by this Part.

(2) Where a valuation has to be apportioned and particulars of the
prime cost of each separate species, quality or description of goods cannot be ascer-
tained, the division of the valuation may be made over the net arrived sound values
of the different species, qualities or descriptions of goods.  R.S., c. 231, s. 299.

Indemnity payable
378 (1) Subject to any express provision in the policy, where the

assured has paid, or is liable for, any general average contribution, the measure of
indemnity is the full amount of such contribution, if the subject-matter liable to con-
tribution is insured for its full contributory value but, where such subject-matter is
not insured for its full contributory value, or where only part of it is insured, the
indemnity payable by the insurer must be reduced in proportion to the underinsur-
ance, and, where there has been a particular average loss that constitutes a deduction
from the contributory value, and for which the insurer is liable, that amount must be
deducted from the insured value in order to ascertain what the insurer is liable to
contribute.

(2) Where the insurer is liable for salvage charges, the extent of
the insurer’s liability must be determined on the like principle.  R.S., c. 231, s. 300.

Indemnity to third party
379 Where the assured has effected an insurance in express terms against

any liability to a third party, the measure of indemnity, subject to any express provi-
sion in the policy, is the amount paid or payable by the assured to such third party in
respect of such liability.  R.S., c. 231, s. 301.

Measure of indemnity for other loss
380 (1) Where there has been a loss in respect of any subject-matter

not expressly provided for in the foregoing provisions of this Part, the measure of
indemnity must be ascertained, as nearly as may be, in accordance with those provi-
sions, in so far as applicable to the particular case.

(2) Nothing in this Part relating to the measure of indemnity
affects the rules relating to double insurance, or prohibits the insurer from disprov-
ing interest wholly or in part, or from showing that, at the time of the loss, the whole
or any part of the subject-matter insured was not a risk under the policy.  R.S., c. 231,
s. 302.
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Particular average warranty
381 (1) Where the subject-matter insured is warranted free from par-

ticular average, the assured cannot recover for a loss of part, other than a loss
incurred by a general average sacrifice, unless the contract contained in the policy is
apportionable but, where the contract is apportionable, the assured may recover for
a total loss of any apportionable part.

(2) Where the subject-matter insured is warranted free from par-
ticular average, either wholly or under a certain percentage, the insurer is neverthe-
less liable for salvage charges, and for particular charges and other expenses
properly incurred pursuant to the provisions of the suing and labouring clause in
order to avert a loss insured against.

(3) Unless the policy otherwise provides, where the subject-matter
insured is warranted free from particular average under a specified percentage, a
general average loss cannot be added to a particular average loss to make up the
specified percentage.

(4) For the purpose of ascertaining whether the specified percent-
age has been reached, regard may be had only to the actual loss suffered by the
subject-matter insured and particular charges and the expenses of and incidental to
ascertaining and proving the loss must be excluded.  R.S., c. 231, s. 303.

Successive losses
382 (1) Unless the policy otherwise provides and subject to this Part,

the insurer is liable for successive losses, even though the total amount of such
losses may exceed the sum insured.

(2) Where, under the same policy, a partial loss that has not been
repaired or otherwise made good is followed by a total loss, the assured can only
recover in respect of the total loss.

(3) Nothing in this Section affects the liability of the insurer under
the suing and labouring clause.  R.S., c. 231, s. 304.

Suing and labouring clause
383 (1) Where the policy contains a suing and labouring clause, the

engagement thereby entered into is deemed to be supplementary to the contract of
insurance, and the assured may recover from the insurer any expenses properly
incurred pursuant to the clause, notwithstanding that the insurer may have paid for a
total loss, or that the subject-matter may have been warranted free from particular
average, either wholly or under a certain percentage.

(2) General average losses and contributions and salvage charges
as defined by this Part are not recoverable under the suing and labouring clause.

(3) Expenses incurred for the purpose of averting or diminishing
any loss not covered by the policy are not recoverable under the suing and labouring
clause.
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(4) It is the duty of the assured and the assured’s agents in all
cases to take such measures as may be reasonable for the purpose of averting or
minimizing a loss.  R.S., c. 231, s. 305.

RIGHTS OF INSURER ON PAYMENT

Subrogation where loss
384 (1) Where the insurer pays for a total loss, either of the whole or,

in the case of goods, of any apportionable part of the subject-matter insured, the
insurer thereupon becomes entitled to take over the interest of the assured in what-
ever may remain of the subject-matter so paid for, and the insurer is thereby subro-
gated to all the rights and remedies of the assured in and in respect of that subject-
matter as from the time of the casualty causing the loss.

(2) Subject to subsection (1), where the insurer pays for a partial
loss, the insurer acquires no title to the subject-matter insured, or such part of it as
may remain, but the insurer is thereupon subrogated to all rights and remedies of the
assured in and in respect of the subject-matter insured as from the time of the
casualty causing the loss, in so far as the assured has been indemnified, according to
this Part, by such payment for the loss.  R.S., c. 231, s. 306.

Contribution
385 (1) Where the assured is overinsured by double insurance, each

insurer is bound, as between that insurer and the other insurers, to contribute ratea-
bly to the loss in proportion to the amount for which the insurer is liable under the
insurer’s contract.

(2) Where any insurer pays more than the insurer’s proportion of
the loss, the insurer is entitled to maintain an action for contribution against the
other insurers, and is entitled to the like remedies as a surety who has paid more
than the surety’s proportion of the debt.  R.S., c. 231, s. 307.

Effect of underinsurance
386 Where the assured is insured for an amount less than the insurable

value or, in the case of a valued policy, for an amount less than the policy valuation,
the assured is deemed to be the assured’s own insurer in respect of the uninsured
balance.  R.S., c. 231, s. 308.

RETURN OF PREMIUM

Right to return of premium
387 Where the premium, or a proportionate part thereof, is by this Part

declared to be returnable,

(a) where already paid, it may be recovered by the assured from
the insurer; and

(b) where unpaid, it may be retained by the assured or the
assured’s agent.  R.S., c. 231, s. 309.

4024



c. I-7 insurance 157

Return by agreement
388 Where the policy contains a stipulation for the return of the premium,

or a proportionate part thereof, on the happening of a certain event, and that event
happens, the premium, or, as the case may be, the proportionate part thereof, is
thereupon returnable to the assured.  R.S., c. 231, s. 310.

Total failure of consideration
389 (1) Where the consideration for the payment of the premium

totally fails, and there has been no fraud or illegality on the part of the assured or the
assured’s agents, the premium is thereupon returnable to the assured.

(2) Where the consideration for the payment of the premium is
apportionable and there is a total failure of any apportionable part of the considera-
tion, a proportionate part of the premium is, under the like conditions, thereupon
returnable to the assured.

(3) In particular,

(a) where the policy is void, or is avoided by the insurer as
from the commencement of the risk, the premium is returnable, if
there has been no fraud or illegality on the part of the assured, but
where the risk is not apportionable and has once attached, the pre-
mium is not returnable;

(b) where the subject-matter insured, or part thereof, has
never been imperilled, the premium, or, as the case may be, a propor-
tionate part thereof, is returnable, but, where the subject-matter has
been insured “lost or not lost” and has arrived in safety at the time
when the contract is concluded, the premium is not returnable unless
at such time the insurer knew of the safe arrival;

(c) where the assured has no insurable interest throughout
the currency of the risk, the premium is returnable, but this rule does
not apply to a policy effected by way of gaming or wagering;

(d) where the assured has a defeasible interest that is ter-
minated during the currency of the risk, the premium is not return-
able;

(e) where the assured has overinsured under an unvalued
policy, a proportionate part of the premium is returnable;

(f) subject to the foregoing provisions, where the assured
has overinsured by double insurance, a proportionate part of the sev-
eral premiums is returnable, but, where the policies are effected at
different times, and any earlier policy has at any time borne the entire
risk, or where a claim has been paid on the policy in respect of the
full sum insured thereby, no premium is returnable in respect of that
policy, and when the double insurance is effected knowingly by the
assured no premium is returnable.  R.S., c. 231, s. 311.
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MUTUAL INSURANCE

Mutual insurance
390 (1) Where two or more persons mutually agree to insure each

other against marine losses there is said to be a mutual insurance.

(2) The provisions of this Part relating to the premium do not
apply to mutual insurance, but a guarantee, or such other arrangement as may be
agreed upon, may be substituted for the premium.

(3) This Part, in so far as it may be modified by the agreement of
the parties, may in the case of mutual insurance be modified by the terms of the pol-
icies issued by the association or by the rules and regulations of the association.

(4) Subject to the exceptions mentioned in this Section, this Part
applies to a mutual insurance.  R.S., c. 231, s. 312.

SUPPLEMENTAL

Ratification of contract
391 Where a contract of marine insurance is in good faith effected by one

person on behalf of another, the person on whose behalf it is effected may ratify the
contract even after the person is aware of a loss.  R.S., c. 231, s. 313.

Variation by agreement or usage
392 (1) Where any right, duty or liability would arise under a contract

of marine insurance by implication of law, it may be negatived or varied by express
agreement, or by usage, if the usage is such as to bind both parties to the contract.

(2) This Section extends to any right, duty or liability declared by
this Part that may be lawfully modified by agreement.  R.S., c. 231, s. 314.

Meaning of reasonable
393 Where, by this Part, any reference is made to reasonable time, reason-

able premium or reasonable diligence, the question what is reasonable is a question
of fact.  R.S., c. 231, s. 315.

Common law
394 The rules of the common law, including the law merchant, save in so

far as they are inconsistent with the express provisions of this Part, continue to
apply to contracts of marine insurance.  R.S., c. 231, s. 316.

SCHEDULE TO PART X

(Section 338)

FORM OF POLICY

Be it known that . . . . . . . . . . as well as in . . . . . . . . . . own name as for and in the
name and names of all and every other person or persons to whom the same doth, may, or
shall appertain, in part or in all doth make assurance and cause . . . . . . . . . . and them, and
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every of them, to be insured lost or not lost, at and from . . . . . . . . . .  Upon any kind of goods
and merchandises, and also upon the body, tackle, apparel, ordnance, munition, artillery, boat,
and other furniture, of and in the good ship or vessel called the . . . . . . . . . . whereof is master
under God, for this present voyage, . . . . . . . . . . or whosoever else shall go for master in the
said ship, or by whatsoever other name or names the said ship, or the master thereof, is or
shall be named or called; beginning the adventure upon the said goods and merchandises
from the loading hereof aboard the said ship, . . . . . . . . . . upon the said ship, etc., . . . . . . . . .
. and so shall continue and endure, during the ship’s abode there, upon the said ship, etc. And
further, until the said ship, with all the ship’s ordnance, tackle, apparel, etc., and goods and
merchandises whatsoever shall be arrived at . . . . . . . . . . upon the said ship, etc., until the
ship hath moored at anchor twenty-four hours in good safety; and upon the goods and mer-
chandises, until the same be there discharged and safely landed. And it shall be lawful for the
said ship, etc., in this voyage, to proceed and sail to and touch and stay at any ports or places
whatsoever . . . . . . . . . . without prejudice to this insurance. The said ship, etc., goods and
merchandises, etc., for so much as concerns the assured by agreement between the assured
and assurers in this policy, are and shall be valued at . . . . . . . . . .

Touching the adventures and perils which we, the assurers, are contented to bear and
to take upon us in this voyage; they are of the seas, men-of-war, fire enemies, pirates, rovers,
thieves, jettisons, letters of mart and countermart, surprisals, taking at sea, arrests, restraints,
and detainments of all kings, princes, and people, of what nation, condition, or quality soever,
barratry of the master and mariners, and of all other perils, losses, and misfortunes, that have
or shall come to hurt, detriment, or damage of the said goods and merchandises, and ship,
etc., or any part thereof. And in case of any loss or misfortune it shall be lawful to the
assured, their factors, servants and assigns, to sue, labour, and travel for in and about the
defence, safeguards, and recovery of the said goods and merchandises, and ship, etc., or any
part thereof, without prejudice to the insurance; to the charges whereof we, the assurers, will
contribute each one according to the rate and quantity of the assurer’s sum herein assured.
And it is especially declared and agreed that no acts of the insurer or insured in recovering,
saving, or preserving the property insured shall be considered as a waiver, or acceptance of
abandonment. And it is agreed by us, the insurers, that this writing or policy of assurance
shall be of as much force and effect as the surest writing or policy of assurance heretofore
made in Lombard Street, or in the Royal Exchange, or elsewhere in London. And so, we the
assurers, are contented, and do hereby promise and bind ourselves, each one for his own part,
our heirs, executors, and goods to the assured, their executors, administrators, and assigns, for
the true performance of the premises, confessing ourselves paid the consideration due unto us
for this assurance by the assured, at and after the rate of . . . . . . . . . .

In witness whereof we, the assurers, have subscribed our names and sums assured in
. . . . . . . . . .

N. B. Corn, fish, salt, fruit, flour, and seed are warranted free from average, unless
general, or the ship be stranded; sugar, tobacco, hemp, flax, hides and skins are warranted
free from average, under five pounds per centum; and all other goods, also the ship and
freight are warranted free from average, under three pounds per centum, unless general, or
the ship be stranded.

RULES FOR CONSTRUCTION OF POLICY

The following are the rules referred to by this Part for the construction of a policy in
the above or other like form, where the context does not otherwise require:

1 Where the subject-matter is insured “lost or not lost” and the loss has
occurred before the contract is concluded, the risk attaches, unless at such time the assured
was aware of the loss, and the insurer was not.

2 Where the subject-matter is insured “from” a particular place, the risk does
not attach until the ship starts on the voyage insured.
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3 (a) Where a ship is insured “at and from” a particular place, and the ship
is at that place in good safety when the contract is concluded, the risk attaches immediately.

(b) Where the ship be not at that place when the contract is concluded,
the risk attaches as soon as the ship arrives there in good safety, and unless the policy other-
wise provides, it is immaterial that the ship is covered by another policy for a specified time
after arrival.

(c) Where chartered freight is insured “at and from” a particular place,
and the ship is at that place in good safety when the contract is concluded, the risk attaches
immediately.  Where the ship be not there when the contract is concluded, the risk attaches as
soon as the ship arrives there in good safety.

(d) Where freight, other than chartered freight, is payable without special
conditions and is insured “at and from” a particular place, the risk attaches pro rata as the
goods or merchandise are shipped; but, where there be cargo in readiness which belongs to
the ship-owner, or which some other person has contracted with the ship-owner to ship, the
risk attaches as soon as the ship is ready to receive such cargo.

4 Where goods or other movables are insured “from the loading thereof”, the
risk does not attach until such goods or movables are actually on board, and the insurer is not
liable for them while in transit from the shore to the ship.

5 Where the risk on goods or other movables continues until they are “safely
landed,” they must be landed in the customary manner and within a reasonable time after
arrival at the port of discharge, and where they are not so landed the risk ceases.

6 In the absence of any further license or usage, the liberty to touch and stay “at
any port or place whatsoever” does not authorize the ship to depart from the course of the
ship’s voyage from the port of departure to the port of destination.

7 The term “perils of the seas” refers only to fortuitous accidents or casualties
of the seas. It does not include the ordinary action of the winds and waves.

8 The term “pirates” includes passengers who mutiny and rioters who attack
the ship from the shore.

9 The term “thieves” does not cover clandestine theft or a theft committed by
any one of the ship’s company, whether crew or passengers.

10 The term “arrests, etc., of kings, princes, and people” refers to political or
executive acts, and does not include a loss caused by riot or by ordinary judicial process.

11 The term “barratry” includes every wrongful act wilfully committed by the
master or crew to the prejudice of the owner, or, as the case may be, the charterer.

12 The term “all other perils” includes only perils similar in kind to the perils
specifically mentioned in the policy.

13 The term “average unless general” means a partial loss of the subject-matter
insured other than a general average loss, and does not include “particular charges”.

14 Where the ship has stranded, the insurer is liable for the excepted losses,
although the loss is not attributable to the stranding, provided that when the stranding takes
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place the risk has attached and, if the policy be on goods, that the damaged goods are on
board.

15 The term “ship” includes the hull, materials and outfit, stores and provisions
for the officers and crew, and, in the case of vessels engaged in a special trade, the ordinary
fittings requisite for the trade, and also, in the case of a steamship, the machinery, boilers and
coals, oils, and engine stores, if owned by the assured.

16 The term “freight” includes the profit derivable by a ship-owner from the
employment of his ship to carry his own goods or movables, as well as freight payable by a
third party, but does not include passage-money.

17 The term “goods” means goods in the nature of merchandise, and does not
include personal effects or provisions and stores for use on board.

In the absence of any usage to the contrary, deck cargo and living animals must be
insured specifically, and not under the general denomination of goods.

R.S., c. 231, Part IX, Sch.

PART XI

PENALTIES

General penalty
395 (1) A person who contravenes this Act is liable to a fine not

exceeding $5,000 for each offence.

(2) Any person who violates Section 5 or 10, subsection 65(2) or
Section 84 is liable to a penalty of $10 for every day that person is in violation of the
Section.

(3) A rating bureau or licensed insurer that files information with
the Board that appears calculated to mislead is guilty of an offence and liable to a
fine not exceeding $250,000.

(4) An insurer that withdraws from the business of automobile
insurance in contravention of Section 234 is guilty of an offence and liable to a fine
not exceeding $1,000,000.  R.S., c. 231, s. 317; 2003, c. 11, s. 4; 2003 (2nd Sess.), c. 1, s. 23.

Limitation
396 A prosecution for a contravention of this Act must be commenced

within two years of the contravention.  R.S., c. 231, s. 318.

PART XII

AGREEMENT

Agreement with Quebec
397 The Attorney General, with the approval of the Governor in Council,

may enter into an agreement with the Government of Quebec or an agency thereof
respecting automobile accident claims in each of the jurisdictions so as to assure
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Nova Scotia residents of adequate coverage in the case of automobile accidents
occurring in the Province of Quebec.  R.S., c. 231, s. 319.

PART XIII

SELF-INSURANCE PLANS

Interpretation of Part
398 In this Part, unless the context otherwise requires,

“attorney” means a person authorized to act for subscribers pursuant
to Section 401;

“subscribers” means the persons exchanging with each other con-
tracts of indemnity or inter-insurance pursuant to Section 399.  R.S., c. 231,
s. 320.

Contracts of indemnity or inter-insurance
399 It is lawful for a person to exchange, with other persons in the Prov-

ince and elsewhere, contracts of indemnity or inter-insurance for any class of insur-
ance for which an insurance company may be licensed pursuant to this Act, except
life insurance, accident insurance, sickness insurance and guarantee insurance.  R.S.,
c. 231, s. 321.

Not deemed to be insurer
400 No person is deemed to be an insurer within the meaning of this Act

by reason of exchanging with other persons contracts of indemnity or inter-insurance
pursuant to this Act.  R.S., c. 231, s. 322.

Execution of contracts
401 (1) Contracts of indemnity or inter-insurance may be executed on

behalf of subscribers by a person other than a subscriber acting as an attorney under
a power of attorney, a copy of which has been filed pursuant to Section 402.

(2) Notwithstanding any condition or stipulation of a power of
attorney or of a contract of indemnity or inter-insurance, an action or proceeding in
respect of a contract may be maintained in a court of competent jurisdiction in the
Province.  R.S., c. 231, s. 323.

Declaration
402 The persons constituting the exchange shall, through their attorney,

file with the Superintendent a declaration verified by oath, setting forth

(a) the name of the attorney and the name or designation under
which contracts are issued, which name or designation may not be so similar
to any other name or designation previously adopted by any exchange or by
any licensed insurer as, in the opinion of the Superintendent, to be likely to
result in confusion or deception;

(b) the classes of insurance to be effected or exchanged under
contracts;
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(c) a copy of the form of the contract, agreement or policy under
or by which contracts of indemnity or inter-insurance are to be effected or
exchanged;

(d) a copy of the form of power of attorney under which contracts
are to be effected or exchanged;

(e) the location of the office from which contracts are to be issued;

(f) a financial statement in the form prescribed by the Superinten-
dent;

(g) evidence satisfactory to the Superintendent that it is the prac-
tice of the exchange to require its subscribers to maintain in the hands of the
attorney, as a condition of membership in the exchange, a premium deposit
reasonably sufficient for the risk assumed by the exchange; and

(h) evidence satisfactory to the Superintendent that the manage-
ment of the affairs of the exchange is subject to the supervision of an advi-
sory board or committee of the subscribers in accordance with the terms of
the power of attorney.  R.S., c. 231, s. 324.

Licence
403 (1) Upon an exchange complying with this Part, the Superinten-

dent may issue a licence.

(2) Notwithstanding anything contained in this Act, the Superin-
tendent may, with the approval of the Minister, require an exchange, as a condition
of the issue or renewal of its licence, to deposit approved securities with the Minis-
ter in such amount and upon such terms and conditions as the Superintendent con-
siders proper.  R.S., c. 231, s. 325; 2003 (2nd Sess.), c. 1, s. 24.

Licence may not be issued
404 (1) In this Section, “automobile” has the same meaning as in

Part VII.

(2) A licence may not be issued to an exchange to effect or
exchange contracts of indemnity or inter-insurance

(a) against loss by fire, until evidence satisfactory to the
Superintendent has been filed with the Superintendent that applica-
tions have been made for indemnity upon at least 75 risks in the Prov-
ince or elsewhere aggregating not less than $1,500,000 as represented
by executed contracts of bona fide applications to become concur-
rently effective; or

(b) in respect of automobiles, until evidence satisfactory to
the Superintendent has been filed with the Superintendent that appli-
cations have been made for indemnity upon at least 500 automobiles
as represented by executed contracts or bona fide applications to
become concurrently effective and that arrangements satisfactory to
the Superintendent are in effect for the reinsurance of all liabilities in
excess of such limits as the Superintendent may prescribe.  R.S., c. 231,
s. 326.

4031



164 insurance c. I-7

Deemed service
405 Where the office from which contracts are to be issued is not in the

Province, service upon the Superintendent of notice or process in any action or pro-
ceeding in the Province in respect of a contract of indemnity or inter-insurance
effected by the exchange is deemed a service upon the subscribers who are mem-
bers of the exchange at the time of the service.  R.S., c. 231, s. 327.

Statements to be filed with Superintendent
406 There must be filed with the Superintendent by the attorney, as often

as the Superintendent may require, a statement of the attorney under oath showing,
in the case of fire insurance, the maximum amount of indemnity upon any single
risk and a statement of the attorney verified by oath to the effect that the attorney
has examined the commercial rating of the subscribers of the exchange as shown by
the reference book of a commercial agency, having at least 500 subscribers, and that
from such examination or other information in the possession of the attorney it
appears that no subscriber has assumed on any single fire insurance risk an amount
greater than 10% of the net worth of such subscriber.  R.S., c. 231, s. 328.

Reserve fund and guarantee fund
407 (1) In this Section, “approved securities” means securities that are

authorized for investment pursuant to Section 408.

(2) There must, at all times, be maintained with such attorney, as
a reserve fund, a sum in cash or approved securities equal to 50% of the annual
deposits or advance premiums collected or credited to the accounts of subscribers
on contracts in force having one year or less to run, and pro rata on contracts for
longer periods.

(3) Except as hereinafter provided, there must also be maintained
as a guarantee fund or surplus an additional sum, in excess of all liabilities, in cash
or approved securities amounting to not less than $50,000.

(4) In the case of a fire insurance exchange whose principal office
is in the Province, the guarantee fund or surplus referred to in subsection (3) must
not be less than $25,000.

(5) In the case of an automobile insurance exchange whose princi-
pal office is in the Province, the guarantee fund or surplus referred to in subsection (3)
must the first year of operation of the exchange, be maintained at an amount not less
than $10,000 and thereafter not less than $25,000.

(6) Where, at any time, the amounts on hand are less than those
required by this Section, the subscribers or the attorney shall forthwith make up the
deficiency.

(7) Where funds, other than those that accrued from premiums or
deposits of subscribers, are supplied to make up a deficiency, such funds must be
deposited and held for the benefit of subscribers on such terms and conditions as the
Superintendent may require while a deficiency exists, and may thereafter be
returned to the depositor.  R.S., c. 231, s. 329.

4032



c. I-7 insurance 165

Investment of surplus funds
408 (1) Where the principal office of the exchange is in the Province,

the surplus insurance funds and the reserve fund of the exchange must be invested
in the class of securities prescribed by the Superintendent.

(2) Where the principal office of the exchange is outside the Prov-
ince, it is a condition precedent to the issue of a licence pursuant to this Act that evi-
dence satisfactory to the Superintendent is filed with the Superintendent showing
that the class of security in which funds of the exchange are required by law to be
invested, and are in fact invested, is within the limits of investment prescribed for
the investment of the reserve funds of an insurance corporation by the jurisdiction in
which the office of the exchange is situate.  R.S., c. 231, s. 330.

Liability on behalf of subscribers
409 (1) No exchange shall undertake any liability on a contract of

indemnity, inter-insurance or insurance except on behalf of the subscriber.

(2) No attorney or exchange shall effect reinsurance of any risks
undertaken by the exchange in any licensed reciprocal or inter-insurance exchange
unless such exchange operates on the same underwriting standards.  R.S., c. 231, s. 331.

Attorney not to act until licence issued
410 (1) No person shall act as attorney, or for or on behalf of an attor-

ney, in the exchange of contracts of indemnity or inter-insurance, or in acts or trans-
actions in connection therewith, until a licence has been issued and is in force.

(2) Every person who, in contravention of subsection (1), under-
takes or effects or agrees or offers to undertake or effect an exchange of contracts of
indemnity or inter-insurance, or any act or transaction in connection therewith, is
guilty of an offence and on conviction is liable to a fine of not less than $50 and not
more than $500.  R.S., c. 231, s. 332.

Licence suspended or revoked
411 (1) Where a licensed exchange or attorney contravenes this Act,

the licence of the exchange may be suspended or revoked by the Minister on the
report of the Superintendent after due notice and opportunity for a hearing before
the Superintendent has been given to the exchange or its attorney, but the suspen-
sion or revocation does not affect the validity of contracts of indemnity or inter-
insurance effected prior thereto or the rights and obligations of subscribers under
such contracts.

(2) Notice of suspension or revocation must be given by the
Superintendent in at least two successive issues of the Royal Gazette as soon as is
reasonably possible after the suspension or revocation.  R.S., c. 231, s. 333; 2003 (2nd
Sess.), c. 1, s. 25.

Insurance against fire
412 Notwithstanding anything in this Act, any person may insure against

fire any property situated in the Province in an exchange not licensed pursuant to
this Act, and any property so insured or to be insured may be inspected and any loss
incurred in respect thereof adjusted, if such insurance is effected outside the Prov-
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ince and without any solicitation in the Province, directly or indirectly, on the part
of the insurer.  R.S., c. 231, s. 334.

__________
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An Act to Impose a Tax on the Income
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Short title
1 This Act may be cited as the Insurance Premiums Tax Act.  R.S., c. 232,

s. 1.

Interpretation
2 In this Act,

“insurance company” means a person or corporation carrying on in
the Province the business of insurance, as defined in the Insurance Act, and
includes a reciprocal or inter-insurance exchange and underwriters and syn-
dicates of underwriters operating on the plan known as “Lloyds”, but does
not include

(a) a fraternal society as defined in the Insurance Act; or

(b) a mutual insurance corporation in respect of any taxa-
tion year in which the net premium income in the Province of the cor-
poration is wholly derived from the insurance of churches, schools or
other religious, educational or charitable institutions;

“marine insurance” has the same meaning as it has in the Insurance
Act;

“Minister” means the Minister of Finance and Treasury Board;

“taxation year” means a fiscal year in which premiums are receivable
in respect of business transacted in the Province.  R.S., c. 232, s. 2; 1998, c. 8, s. 50;
2008, c. 2, s. 24.
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Tax on insurance premium and exception
3 (1) In order to raise revenue for provincial purposes, every insur-

ance company shall pay to the Minister a tax equal to three per cent of the gross pre-
miums on life insurance, accident insurance and sickness insurance as defined in the
Insurance Act and four per cent of gross premiums on other than life insurance,
accident insurance and sickness insurance, receivable by the company during the
taxation year in respect of business transacted by it in the Province other than pre-
miums in respect of reinsurance ceded to the company by other companies and con-
siderations for annuities after deducting from such gross premiums

(a) the cash value of dividends paid or credited by the
company to policy holders; and

(b) premiums returned by the company.

(2) For the purpose of subsection (1), “business transacted in the
Province” means

(a) in the case of insurance of property, all contracts on
which premiums are receivable in respect of property that was situ-
ated in the Province at the time the premiums became payable;

(b) in the case of all other insurance, all contracts on
which premiums are receivable in respect of persons who were resi-
dent in the Province at the time the premiums became payable.

(3) This Section does not apply to premiums receivable in respect
of contracts of marine insurance.

(4) This Section does not apply to mutual insurance companies
designated pursuant to Section 15 with respect to premiums receivable on contracts
of insurance on farm and fishing property written after December 31, 2007.  R.S.,
c. 232, s. 3; 2008, c. 2, s. 25.

Quarterly tax payment
4 Every insurance company liable to tax under Section 3 shall, within

60 days after the end of each quarter in each taxation year, pay an amount equal to
the actual amount of tax payable by it in respect of that quarter.  R.S., c. 232, s. 4; 1998,
c. 8, s. 51.

Interest on overdue payment and interest rate
5 (1) Where any tax or portion thereof payable under this Act is not

paid in full on the date on which payment is due, the insurance company shall pay to
the Minister the amount due together with interest on the sum of the tax or portion
thereof unpaid at the rate per year determined in accordance with subsection (2)
from the date on which the tax or portion thereof was due until payment is made.

(2) The rate for the purpose of subsection (1) is the sum of the
Bank of Canada rate on the date on which the payment was due and four per cent.
R.S., c. 232, s. 5.

Extension of time
6 The Minister may, before or after the time for making it, enlarge the

time for making any return.  R.S., c. 232, s. 6.
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Inquiry
7 (1) Where the Minister, in order to enable the Minister to deter-

mine whether or not a return furnished is correct, desires further information, the
Minister may, by registered letter addressed to the company or an agent of the com-
pany or, if the company has no agent within the Province, to any person, persons or
corporation doing business with the company, require a further return to be fur-
nished under oath within 30 days and the Minister may designate a person to exam-
ine the books, papers, documents and records of any company required to furnish
returns under this Act.

(2) Where the required information is not furnished to the satis-
faction of the Minister, the Governor in Council may direct inquiry to be made by a
commissioner or commissioners appointed under the Public Inquiries Act, and the
determination of the commissioner or commissioners is, for the purposes of this
Act, final as to the particulars mentioned in the report, but the Governor in Council
may for cause vary the report; but the findings of the commissioner or commission-
ers may not be varied so that the amount of the tax payable by the company is
increased without giving the company an opportunity of being heard.

(3) Where the inquiry is occasioned by failure to furnish the
information required by the Minister, the company, unless the Governor in Council
otherwise directs, shall pay the costs of the inquiry, but if the return is found to be
correct and required information appears to have been duly furnished, the Minister
may direct the costs or such of them as were necessary to be paid by the Province.

(4) Where the commissioner or commissioners find that the return
understates the amount upon which the tax should be paid, the company, besides
paying the costs of the inquiry, shall pay the tax based on the amount as found by
the commissioner or commissioners, with 50% added to the tax, unless the Gover-
nor in Council otherwise directs.

(5) The costs of the inquiry may be fixed and certified by the
Minister or the Minister may direct the same to be taxed, and when payable to the
Minister the same may be recovered in the manner hereby provided for the recovery
of a tax.

(6) Where the Minister directs the costs to be taxed, the costs
must be taxed by a taxing officer of the Supreme Court of Nova Scotia.

(7) Where the commissioner or commissioners find that the return
understates the amount on which the tax should be paid, but also certify that the
understatement was not made with intent to decrease the amount of the tax to be
paid but was made in good faith and with no improper motive, the Governor in
Council may, upon the recommendation of the Minister, remit so much of the added
percentage and so much of the costs as the Governor in Council may seem meet.
R.S., c. 232, s. 7.

Records and accounts
8 If any company fails or refuses to keep adequate books or accounts

for the purposes of ascertaining the amount of the tax payable under this Act, the
Minister may require such company to keep such records and accounts as the Minis-
ter may prescribe.  R.S., c. 232, s. 8.
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Minister not bound
9 Any return or information supplied by or on behalf of any company is

not binding upon the Minister and, notwithstanding such return or information or if
no return has been made, the Minister may determine the amount of the tax to be
paid by any company.  R.S., c. 232, s. 9.

Recovery of tax by distress or court action
10 (1) In default of payment of any tax by this Act imposed, the tax

may be levied and collected with costs by distress upon the goods and chattels
wherever found of the company liable therefor under a warrant signed by the
Minister directed to the sheriff of any county, and the sheriff shall levy and collect
the tax, or so much thereof as may be in arrears, and all costs, by sale of the goods
and chattels of the company, or so much thereof as may be necessary to satisfy the
tax and costs.

(2) Any tax or penalty imposed by this Act may, at the option of
the Minister, be recovered with interest as aforesaid and costs in any court of com-
petent jurisdiction by and in the name of the Minister, and the action must be tried
without a jury.  R.S., c. 232, s. 10.

Form of action and settlement of claim
11 (1) An action brought by the Minister under this Act must be

brought and prosecuted in and by the Minister’s name of office, and may be contin-
ued by the Minister’s successor in office, as if no change had occurred.

(2) The Minister may, either before or after the institution of pro-
ceedings against any company under this Act for enforcing payment of any tax or
any pecuniary penalty, accept from the company the payment of a sum not less than
the amount of the tax with interest or a sum not less than the minimum nor more
than the maximum pecuniary penalty prescribed, as the case may be, and such pay-
ment is a full satisfaction, release and discharge of the tax or penalty.  R.S., c. 232,
s. 11.

Forgiveness or refund of tax
12 Where any doubt or dispute arises as to the liability of a company to

pay a tax or any portion of a tax demanded under the authority of this Act or if
owing to special circumstances it is considered inequitable to demand payment of
the whole amount imposed under this Act, the Minister may accept such amount as
the Minister may consider proper and, if the tax demanded has been paid under pro-
test, the Minister may refund the same or any part thereof.  R.S., c. 232, s. 12.

Inspection of return and duty of public servant
13 (1) No return made by any company under this Act is open to

inspection by any person except the officers appointed under this Act, whose duty it
is to inspect the return and any person appointed by the Governor in Council to
inspect the return.

(2) No person employed in the public service of the Province shall
communicate or allow to be communicated to any person not legally entitled thereto
any information obtained under this Act or allow any person not legally entitled
thereto to inspect or have access to any return made under this Act.  R.S., c. 232, s. 13.
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Penalty
14 Any company or person that fails to make a return required by or

under this Act is liable to a penalty of $10 for every day during which the failure
continues.  R.S., c. 232, s. 14.

Regulations
15 (1) The Governor in Council may make regulations

(a) designating mutual insurance companies for the pur-
pose of subsection 3(4);

(b) defining any word or expression used but not defined
in this Act;

(c) considered necessary or advisable by the Governor in
Council to carry out effectively the intent and purpose of this Act.

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.

(3) A regulation made pursuant to subsection (1) may, where it so
provides, be made retroactive in its operation to a date not earlier than January 1,
2008.  2008, c. 2, s. 26.

__________
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Short title
1 This Act may be cited as the Insured Prescription Drug Plan Act.

2011, c. 7, s. 1.

Interpretation
2 In this Act,

“Administrator” means the body corporate that acts on behalf of the
Minister and administers the Plan for the Minister;

“beneficiary” means a person who is enrolled as a member of a pro-
gram pursuant to this Act and the regulations;
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“benefit” means a drug, device or service designated by the Minister
under this Act to which some level of coverage applies under a program;

“benefit period” means a period of time prescribed in the regulations
in respect of the payment of a benefit;

“claim” means a claim for payment of a benefit;

“committee” means a committee established by the Minister under
this Act;

“copayment” means the amount determined in accordance with the
regulations that may be required to be paid by a beneficiary toward the cost
of a benefit;

“deductible” means an amount determined in accordance with the
regulations that may be required to be paid by a member toward the cost of a
benefit before any benefit is paid;

“dependant” means a person who meets the criteria for dependants
set out in the regulations;

“device” has the same meaning as in the Food and Drugs Act
(Canada);

“drug” has the same meaning as in the Food and Drugs Act (Canada);

“formulary” means

(a) the list of drugs designated as interchangeable by the
Minister under Section 9;

(b) the list of drugs, devices and services approved for sale
by Health Canada but not designated by the Minister under Section 10;

(c) the list of benefits established by the Minister under
Section 11; and

(d) the information with respect to criteria, standards, poli-
cies or guidelines for the Plan;

“Minister” means the Minister of Health and Wellness;

“Plan” means the Insured Prescription Drug Plan established by this
Act;

“premium” means an amount of money payable to the Minister under
this Act;

“prescriber” means a person authorized to prescribe a drug, device or
service within the person’s regulated scope of practice;

“prescription” means a direction from a prescriber directing the dis-
pensing of a drug, device or service or a mixture of drugs, devices or ser-
vices for a specified person;

“program” means a program of benefits established by the Minister
under the Plan;

“provider” means

(a) a pharmacy licensed under the Pharmacy Act that has
confirmed agreement with the tariff between the Minister and the
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Pharmacy Association of Nova Scotia and has been designated as a
provider, or in a class of providers; and

(b) a supplier of drugs, devices or services that is not
licensed as a pharmacy under the Pharmacy Act but is designated as a
provider or in a class of providers;

“resident” has the same meaning as in the Hospital Insurance Regu-
lations;

“service” means a treatment, care, service or activity related or inci-
dental to the provision, sale, distribution, purchase or pricing of drugs or
approved drugs;

“tariff” means payment to a provider for benefits established pursuant
to subsection 14(2).  2011, c. 7, s. 2.

Insured Prescription Drug Plan
3 (1) An Insured Prescription Drug Plan is established under the

administration of the Minister for the purpose of providing funding for, or provid-
ing, benefits.

(2) The Minister may establish programs under the Plan.  2011, c. 7,
s. 3.

Insurance of Last Resort
4 Coverage under the Plan is insurance of last resort as provided by the

regulations.  2011, c. 7, s. 4.

Persons not eligible for coverage
5 A person is not eligible for coverage of benefits under this Act if the

person is entitled to benefits

(a) under the Workers’ Compensation Act;

(b) from the Royal Canadian Mounted Police;

(c) from the Department of National Defence;

(d) from Veterans Affairs Canada;

(e) under the non-insured health benefits for First Nations and
Inuit Health;

(f) under any other Act of the Legislature or the Parliament of
Canada; or

(g) under any statute of any jurisdiction either within or outside of
Canada.  2011, c. 7, s. 5.

Persons eligible to be enrolled in program
6 (1) Subject to the regulations, the Minister may enrol as a benefi-

ciary of a program any person who meets the eligibility and enrolment criteria set
out in the regulations.
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(2) The Governor in Council may make regulations

(a) respecting the eligibility and enrolment requirements
that must be met for a person to become and remain a beneficiary of a
program, including

(i) establishing different eligibility and enrolment
requirements for different beneficiaries and classes of benefi-
ciaries,

(ii) establishing exemptions from the eligibility and
enrolment requirements for certain persons or classes of per-
sons in the circumstances set out in the regulations, and

(iii) deeming certain persons or persons within cer-
tain classes of persons to be beneficiaries or to be eligible to
be beneficiaries of a program;

(b) respecting the exclusion of certain persons or certain
classes of persons from eligibility as beneficiaries of a program;

(c) respecting criteria for determining eligibility, including
criteria respecting residency, assessment of income, fixed ineligibility
periods and temporary absences;

(d) respecting the information that persons may be required
to provide to the Minister for the purpose of assessing and verifying
eligibility and enrolment;

(e) respecting the circumstances under which the Minister
may refuse, suspend, vary or discontinue a beneficiary’s enrolment;

(f) respecting the establishment of effective dates for eli-
gibility and enrolment, and for refusal, suspension, variance and dis-
continuance of eligibility and enrolment, which may be different for
different circumstances, beneficiaries and classes of beneficiaries.

(3) The Minister may provide a beneficiary with proof of enrol-
ment.

(4) The Governor in Council may make regulations respecting the
issuance to beneficiaries of proofs of enrolment and any rules, terms, restrictions or
conditions respecting the proof of enrolment.

(5) Subject to the regulations, a beneficiary shall notify the Minis-
ter of a change in circumstances affecting the beneficiary’s eligibility or the eligibil-
ity of any of the beneficiary’s dependants.

(6) Participation by a beneficiary in a program is deemed to be
consent by the beneficiary for the release of information required

(a) to determine the person’s eligibility for a program; and

(b) for audits under the program, including the release of
copies of prescriptions.  2011, c. 7, s. 6.
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Regulations
7 (1) The Governor in Council may make regulations

(a) respecting premiums that may be required to be paid by
beneficiaries, including but not limited to establishing different rates
and levels of premiums for different beneficiaries or classes of benefi-
ciaries and providing that premiums may be applied retroactively;

(b) respecting times and methods of payment of premi-
ums, including the collection and remittance of premiums, and to
whom payments of premiums may be made on behalf of the Minister;

(c) respecting copayments that may be required to be paid
by beneficiaries, including but not limited to establishing different
rates and levels of copayments for different beneficiaries or classes of
beneficiaries and providing that copayments may be applied retroac-
tively;

(d) respecting deductibles that may be required to be paid
by beneficiaries, including but not limited to establishing different
rates and levels of deductibles for different beneficiaries or classes of
beneficiaries and providing that deductibles may be applied retroac-
tively;

(e) establishing copayments or deductibles that are appli-
cable to benefits, including establishing different copayments or
deductibles for different benefits or different classes of benefits;

(f) respecting the waiving of premiums, copayments and
deductibles, including but not limited to establishing criteria for eligi-
bility for waivers and providing that waivers may be applied retroac-
tively;

(g) respecting dependants and family units, including
establishing the criteria that must be met for a person to be consid-
ered a dependant or part of a family unit;

(h) respecting benefit periods that may apply to the eligi-
bility or enrolment of beneficiaries or classes of beneficiaries, to pre-
miums, copayments, deductibles or waivers or to benefits payable
under this Act;

(i) respecting processes and criteria for the assessment
and determination of whether a premium, copayment, deductible or
waiver is applicable to a beneficiary or a class of beneficiaries,
including but not limited to criteria relating to a beneficiary’s income
or financial situation;

(j) respecting the information a person may be required to
provide to the Minister with respect to any matter under this Section;

(k) respecting penalties for unpaid premiums, deductibles
and copayments.

(2) Subject to the regulations, where a beneficiary is required to
pay a premium, the beneficiary is liable for and shall pay the premium to the Minis-
ter.  2011, c. 7, s. 7.
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Payment of benefits by Minister
8 (1) Subject to the regulations, the Minister may pay benefits to or

on behalf of beneficiaries and other persons.

(2) To be eligible for payment,

(a) a claim must contain all the information required by
the Minister and be in a form required by the Minister;

(b) claims for benefits must be submitted within six
months of the day on which the benefit giving rise to the claim was
provided; and

(c) the date of a claim must not be more than one year
from the original date of the prescription on which the claim for the
benefit is based.

(3) All claims for benefits are subject to assessment and approval
by the Minister, and the amount of benefits to be paid, the rules, terms, restrictions
and conditions under which benefits may be paid and the person to whom benefits
are to be paid must be determined in accordance with the conditions and maximum
tariffs pursuant to subsection 14(2).

(4) Subject to the regulations, the Minister may

(a) restrict, refuse, suspend, vary or discontinue payment
of benefits to or on behalf of a beneficiary or other person;

(b) coordinate payment of benefits with other insurers and
other reimbursement programs;

(c) reassess or adjust claims;

(d) require a person to reimburse the Minister, in whole or
in part, for any benefit paid;

(e) take any steps permitted by this Act or the regulations
to recover an inadvertent or improper payment of a benefit; and

(f) establish processes for audits and investigations of
beneficiary claims.

(5) The Minister may, in accordance with the regulations, require
a beneficiary, provider or other person to provide information to the Minister as the
Minister considers necessary for the purpose of this Section.

(6) Nothing in this Act or the regulations is to be construed so as
to prevent a beneficiary or other person entitled to a benefit from assuming the
responsibility for payment for a drug, device or service for which a benefit is paya-
ble if the member or other person so desires.  2011, c. 7, s. 8.

Interchangeability of a drug or benefit
9 (1) Subject to the regulations, the Minister may designate a drug

to be interchangeable with one or more drugs or benefits.

(2) The Minister may amend the designation or modify or cancel
the designation of interchangeability of a drug or benefit.  2011, c. 7, s. 9.
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Designation of a drug, device or service as a benefit
10 (1) Subject to the regulations, the Minister may designate a drug,

device or service as a benefit.

(2) The Minister’s designation of a benefit may include

(a) assigning to the drug, device or service any attribute or
distinction permitted by the regulations;

(b) classifying the drug, device or service as belonging to
one or more classes or groups of benefits;

(c) determining whether the drug is interchangeable with
other drugs;

(d) determining whether any rules, terms, restrictions or
conditions apply to the benefit payable; and

(e) taking any other steps permitted by the regulations.

(3) The Minister may, as a condition of designating a benefit or
continuing the designation of a benefit,

(a) require that a person enter into an agreement with the
Minister in a form satisfactory to the Minister; and

(b) impose on any person any rules, terms, restrictions or
conditions as prescribed in the regulations.

(4) Subject to the regulations, the Minister may amend, modify or
cancel the designation of a benefit.

(5) A drug, device or service becomes a benefit on the effective
date of its designation under subsection (1) and ceases to be a benefit on the effec-
tive date specified by the Minister.

(6) A modification of the designation of a benefit takes effect on
the effective date specified by the Minister.  2011, c. 7, s. 10.

List of benefits
11 (1) The Minister may establish and maintain a list of benefits.

(2) The list must set out the benefits for the purpose of this Act,
and may set out

(a) the classes, groups, attributes or other distinctions
relating to the benefits;

(b) the amount payable for a benefit;

(c) criteria, standards, policies and guidelines respecting
the benefits;

(d) the benefits that are designated as interchangeable with
other benefits and drugs;

(e) whether any rules, terms, restrictions or conditions
apply to a benefit or a class or group of benefits;
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(f) information or notices required in relation to the Plan;
and

(g) any other information the Minister considers necessary
or advisable.

(3) The list is not a guide for the prescribing of drugs, devices or
services or the provision of treatment or care.  2011, c. 7, s. 11.

Publication of benefit list
12 (1) The Minister may publish the benefit list in a formulary or in

any other form the Minister considers advisable.

(2) In the event of a conflict between published versions of the
benefit list, the version posted electronically prevails.  2011, c. 7, s. 12.

Minister may issue, conduct, evaluate or conclude requests
13 The Minister may issue, conduct, evaluate or conclude requests for

proposals, requests for expressions of interest, requests for information, requests for
quotations, tenders or any similar activity in respect of

(a) drugs, devices or services;

(b) classes, group attributes or other attributes of drugs, devices
or services; and

(c) any other matter under this Act.  2011, c. 7, s. 13.

Agreements
14 (1) The Minister may enter into agreements with any person or

government respecting

(a) the provision, sale, distribution, purchase or pricing of
drugs, devices or services;

(b) rebates related to the provision, sale, distribution, pur-
chase or pricing of drugs, devices or services;

(c) services related to the administration and operation of
the Plan; and

(d) any other matter under this Act.

(2) Subject to the approval of the Governor in Council, the Minis-
ter may enter into agreements respecting conditions and maximum tariffs payable to
providers for providing benefits to beneficiaries.  2011, c. 7, s. 14.

Delegation by Minister
15 The Minister may delegate any power, duty or function of the Minis-

ter under this Act or the regulations to any person the Minister considers appropri-
ate.  2011, c. 7, s. 15.

Committees
16 (1) The Minister may establish any committees the Minister con-

siders necessary or desirable in connection with any matters under this Act.
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(2) The Minister may, with respect to any committee,

(a) appoint or provide for the manner of the appointment
of its members;

(b) prescribe the term of office of any member;

(c) designate a chair, vice-chair and secretary; and

(d) authorize, fix or provide for the payment of remunera-
tion and expenses to its members.

(3) A committee may exercise the powers and shall perform the
duties and functions that the Minister approves or confers or imposes on it.  2011, c. 7,
s. 16.

Designation of providers
17 (1) The Minister may designate persons as providers, or classes of

persons as classes of providers, for the purpose of this Act and the regulations.

(2) The Governor in Council may make regulations respecting the
activities of providers in relation to any matters under this Act, including but not
limited to regulations

(a) respecting the designation of providers or classes of
providers;

(b) requiring a provider or a class of provider to comply
with any criteria, standards, policies and other guidelines specified by
the Minister;

(c) respecting the information that providers or classes of
providers must provide to the Plan and beneficiaries;

(d) respecting exempting specified providers or classes of
providers from some or all of the requirements of this Act or the reg-
ulations;

(e) imposing rules, terms, restrictions or conditions
respecting rebates and professional allowances paid to providers in
relation to benefits;

(f) respecting processes for audits, investigations and
appeals of provider claims;

(g) respecting the constitution and powers of an appeal
panel;

(h) respecting the circumstances under which interest may
be charged under subsection 24(5) and the rate at which that interest
may be charged;

(i) respecting the auditing techniques necessary to con-
duct audits.

(3) Except as authorized by the Plan, providers may not charge
beneficiaries amounts in excess of the maximum tariffs established pursuant to sub-
section 14(2).  2011, c. 7, s. 17.
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Collection, use and disclosure of personal information
18 (1) The Minister may directly or indirectly collect personal infor-

mation, subject to such conditions as may be prescribed in the regulations, for pur-
poses related to the administration of this Act or for such other purpose as may be
prescribed in the regulations.

(2) The Minister may use personal information, subject to such
conditions as may be prescribed in the regulations, for purposes related to the
administration of this Act or for such other purpose as may be prescribed in the reg-
ulations.

(3) The Minister shall disclose personal information if all condi-
tions prescribed in the regulations have been met and the disclosure is necessary for
purposes related to the administration of this Act or for such other purpose as may
be prescribed in the regulations, but shall not disclose the information if, in the
Minister’s opinion, the disclosure is not necessary for those purposes.

(4) Subject to such conditions as may be prescribed in the regula-
tions, the Minister may enter into agreements to collect, use or disclose personal
information for purposes related to the administration of this Act or for such other
purpose as may be prescribed in the regulations.

(5) An agreement under subsection (4) must provide that personal
information collected or disclosed under the agreement will be used only

(a) to verify the accuracy of information held or
exchanged by a party to the agreement;

(b) to administer or enforce a law administered by a party
to the agreement; and

(c) for a purpose prescribed by regulation under subsec-
tion (4).

(6) An agreement under subsection (4) must provide that personal
information collected, used or disclosed under the agreement is confidential and
establish mechanisms for maintaining the confidentiality of the information.

(7) Before disclosing personal information obtained under this
Act or under an agreement, the person who obtained it shall delete from it all names
and identifying numbers, symbols or other particulars assigned to individuals unless

(a) disclosure of the names or other identifying informa-
tion is necessary for the purposes described in subsection (3) or (4);
or

(b) disclosure of the names or other identifying informa-
tion is otherwise authorized under the Freedom of Information and
Protection of Privacy Act.  2011, c. 7, s. 18.

Minister may prescribe forms
19 The Minister may prescribe forms to be used for the purpose of this

Act.  2011, c. 7, s. 19.
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Provider claim for benefits
20 (1) A provider shall maintain patient or prescription records for

all claims for benefits as required by this Act and the regulations.

(2) Every provider who makes a claim for benefits shall provide
to the Administrator, upon the Administrator’s request, the particulars of the claim
and documentation to support the claim as required by this Act and the regulations.

(3) The Minister may require that a provider, prescriber or benefi-
ciary supply further information to the Minister or the Administrator if the informa-
tion is required to substantiate a claim.  2011, c. 7, s. 20.

Auditors
21 (1) The Minister may appoint auditors who are responsible for

performing the duties and functions under this Section and Section 22.

(2) In order to determine compliance with the Plan, an audit may
be performed under this Section and Section 22 to determine compliance with this
Act, the regulations, policies and the terms and conditions of participation in the
Plan.

(3) Audits performed under this Act must be performed according
to generally accepted auditing standards and may be performed using techniques
prescribed by the regulations that are considered necessary to complete audits
according to the required standard.  2011, c. 7, s. 21.

Examination of records
22 (1) An auditor performing an audit may examine and copy those

prescriptions, documents, papers and records that the auditor considers necessary to
complete the audit in the manner required by this Act and the regulations.

(2) An examination of records referred to in subsection (1)
includes electronic records, and an auditor may make a copy of those records,
including electronic records, in a manner that the auditor considers necessary,
including photocopying, scanning and electronic copying of data.

(3) Where reasonably necessary to determine compliance under
this Act, an auditor or other person appointed or designated by the Minister under
this Act may, at reasonable times, without a warrant, enter a provider’s business
premises to inspect the documents referred to in subsection (1).

(4) A provider shall provide the information required by an audi-
tor under this Act in order to determine compliance with this Act and that informa-
tion may be provided by mail, facsimile or electronic transmission.

(5) An examination of records required under Section 21 and this
Section may include an examination of information, documentation or other records
held by a provider regarding a beneficiary’s insurer and any records of payment to
that insurer or other method of obtaining coverage for the drugs or related products.
2011, c. 7, s. 21.
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Deadlines for providing information to auditors
23 (1) The Minister may set deadlines for providing information to

auditors acting under Sections 21 and 22.

(2) The time period set by the Minister under subsection (1) may
be varied with the agreement of the parties.  2011, c. 7, s. 22.

Administrator may audit, assess and investigate claims
24 (1) The Administrator may audit, assess and investigate a pro-

vider’s claim for benefits as prescribed in the regulations and shall determine the
amounts payable for such claims in accordance with this Act and the regulations.

(2) Where, following an audit performed under this Act, it is
determined that a payment has been made to a provider or a prescriber in excess of
the amount that was required to be paid under the Plan, the excess amount is a debt
due to the Crown in right of the Province.

(3) Amounts that are determined to have been paid in excess must
be recovered in the manner prescribed by the regulations.

(4) Notwithstanding subsection (2), the Administrator may recover
the amounts paid in excess in a different manner where there is an agreement with the
provider to do so.

(5) The Administrator may charge interest on amounts paid in
excess in the circumstances and at a rate prescribed by the regulations.  2011, c. 7, s. 23.

Excess payments to provider
25 Where it has been determined under Section 24 that excess payments

have been made to a provider, the Administrator shall, in writing, notify the provider

(a) of the amount of the money paid in excess and the manner of
calculating the amount;

(b) that the excess amount is a debt due to the Crown in right of
the Province;

(c) that the amount may be recovered; and

(d) of the provider’s right to an appeal under Section 26.  2011, c. 7,
s. 24.

Referral to appeal panel
26 (1) Where the Administrator has completed an audit under Sec-

tion 24 and has made a determination, a provider may refer the matter to an appeal
panel pursuant to the regulations and the appeal panel shall make a decision in
accordance with the regulations.

(2) A provider may further appeal the appeal panel’s decision to
the Minister.  2011, c. 7, s. 25.
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Decision is final
27 Any decision made by the Minister in the exercise of the Minister’s

discretion under this Act or the regulations is final and conclusive and may not be
set aside by any court unless the decision was made or the discretion was exercised
in bad faith or for an improper purpose.  2011, c. 7, s. 26.

Offences and penalties
28 A person who

(a) on the person’s own behalf or on behalf of another person,
obtains or receives benefits to which that person or the other person is not
entitled to obtain or receive under this Act or the regulations;

(b) provides false or misleading information or records pursuant to
a requirement of this Act or the regulations to provide information or records;

(c) fails to provide information, answers or records as required by
this Act or the regulations;

(d) aids or abets another person in applying for, obtaining or
receiving any benefits under this Act that the person is not eligible for under
this Act;

(e) contravenes an enforcement order; or

(f) contravenes or fails to comply with any provision of this Act
or the regulations,

is guilty of an offence and liable on summary conviction to

(g) for a first offence, a fine not exceeding $25,000; and

(h) for a second or subsequent offence, a fine not exceeding
$50,000.  2011, c. 7, s. 27.

Limitation period
29 A prosecution for an offence under this Act may not be commenced

more than two years after the later of

(a) the date on which the alleged offence was committed; and

(b) six months after the date on which evidence of the offence
first came to the attention of the Minister.  2011, c. 7, s. 28.

Offence by corporation
30 (1) Where a corporation commits an offence under this Act or the

regulations, any officer, director or agent of the corporation who directed, author-
ized, assented to, acquiesced in or participated in the commission of the offence is
guilty of the offence and is liable to the punishment provided for the offence,
whether or not the corporation has been prosecuted for or convicted of the offence.

(2) For the purpose of this Act, an act or thing done or omitted to
be done by a director, officer, official, employee or agent of a corporation in the
course of that person’s employment or in the exercise of that person’s powers or the
performance of that person’s duties is deemed also to be an act or thing done or
omitted to be done by the corporation.  2011, c. 7, s. 29.
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No liability attaches or action lies
31 (1) No liability attaches to, and no action or proceeding may be

brought against, the Crown in right of the Province, the Minister, an auditor, a
member of a committee, an advisor or any person acting under the authority of the
Minister for anything done or omitted to be done by any of them in good faith while
exercising their powers and performing their duties under this Act.

(2) Notwithstanding any other enactment, and except as other-
wise provided by the regulations,

(a) a member of a committee or an advisor acting under
the authority of this Act may not be compelled as a witness, or
required to testify, give evidence or produce any file, record, docu-
ment, paper or information, respecting any matter under this Act; and

(b) any file, record, document, paper or information in the
custody of any of the persons referred to in clause (a) may not be
admitted in evidence in any proceedings.  2011, c. 7, s. 30.

Regulations
32 (1) The Governor in Council may make regulations respecting the

establishment and administration of programs, including but not limited to the
effective date of a program, the purpose of a program and the rules, terms, restric-
tions, conditions and exemptions that apply to a program.

(2) The Governor in Council may make regulations respecting the
benefits payable under this Act, including but not limited to regulations

(a) establishing information that must be provided to the
Minister in respect of matters under this subsection;

(b) imposing rules, terms, restrictions or conditions
respecting the pricing and supply of a benefit and conditions of desig-
nating or continuing the designation of a benefit;

(c) determining whether the cost of a drug, device or ser-
vice is covered in whole or in part;

(d) respecting the criteria and other factors that may or
must be considered in establishing, modifying or discontinuing a ben-
efit;

(e) respecting conditions that may be imposed on a person
with respect to establishing and continuing a benefit;

(f) establishing different benefits or levels of benefits for
different persons or classes of persons;

(g) respecting the circumstances in which the Minister
may refuse, suspend, vary or discontinue payment of benefits.

(3) The Governor in Council may make regulations respecting the
assessment, approval, reassessment and adjustment of claims and the payment of
benefits, including but not limited to regulations

(a) establishing to whom and the manner in which benefits
may be paid;
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(b) establishing rules, terms, restrictions and conditions
under which claims may be assessed, reassessed, adjusted and
approved for payment of benefits;

(c) establishing rules, terms, restrictions and conditions
for the coordination of assessment of claims and payment of benefits
with insurers and other reimbursement programs;

(d) respecting reimbursement and recovery of inadvertent
or improper payments of benefits;

(e) respecting the manner of recovering benefits under
Section 24;

(f) respecting reciprocal arrangements with other prov-
inces of Canada for the provision of benefits conferred under the
Plan.

(4) The Governor in Council may make regulations

(a) respecting the process for designating a drug, device or
service as a benefit and the information that must be provided to the
Minister for that purpose;

(b) respecting the criteria that must or may be considered
for the purpose of designating a drug as interchangeable with other
drugs;

(c) prescribing conditions to be met by a drug or a manu-
facturer of a drug in order to be designated or continue to be desig-
nated as interchangeable with other drugs;

(d) respecting the contents of notices and the method of
providing notices under this Act or the regulations;

(e) requiring a person to create or maintain records in rela-
tion to any matter under this Act or the regulations;

(f) respecting the provision of information to the Minister
by a beneficiary, provider or other person;

(g) respecting conditions under which the Minister may
collect, use or disclose personal information and for what purposes
such information may be collected, used or disclosed;

(h) prescribing conditions under which the Minister may
enter into agreements for the collection, use or disclosure of personal
information under this Act;

(i) establishing conflict of interest rules for committee
members;

(j) incorporating and adopting by reference, in whole or in
part, a written standard, practice, rule, regulation, guideline, code or
document as it reads on a prescribed day or as it is amended from
time to time;

(k) defining any word or expression used but not defined
in this Act;

(l) further defining any word or expression defined in this
Act;
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(m) respecting any matter that the Governor in Council
considers necessary or advisable to carry out effectively the intent
and purpose of this Act.  2011, c. 7, s. 31.

Regulation-making authority
33 The exercise by the Governor in Council of the authority contained in

subsections 6(2) and (4), 7(1) and 17(2) and Section 32 is a regulation within the
meaning of the Regulations Act.  2011, c. 7, s. 32.

__________
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Short title
1 This Act may be cited as the Intercountry Adoption Act.  1998, c. 15,

s. 1.

Interpretation
2 (1) In this Act,

“Convention” means the Convention on Protection of Children
and Co-operation in Respect of Intercountry Adoption set out in the
Schedule to this Act;

“Minister” means the Minister of Community Services.

(2) Words and expressions used in this Act have the same mean-
ing as in the Convention.  1998, c. 15, s. 2.

Declaration
3 The Minister shall request the Government of Canada to declare, in

accordance with Article 45 of the Convention, that the Convention extends to the
Province.  1998, c. 15, s. 3.

Consequences of extension of Convention to Province
4 (1) On and after the date the Convention enters into force with

respect to the Province, as determined by the Convention, the Convention is in force
in the Province and the provisions of the Convention are law in the Province.
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(2) The law of the Province applies, subject to the regulations, to
an adoption to which the Convention applies but, where there is a conflict between
the law of the Province and the Convention, the Convention prevails.  1998, c. 15, s. 4.

Minister as Central Authority
5 The Minister is the Central Authority for the Province for the purpose

of the Convention.  1998, c. 15, s. 5.

Performance of functions of Central Authority
6 (1) Where the Minister so authorizes, the functions of a Central

Authority under Chapter IV of the Convention may, to the extent determined by
the Minister, be performed by public authorities or by bodies accredited under
Chapter III of the Convention.

(2) Where the Minister so authorizes, the functions of a Central
Authority under Articles 15 to 21 of the Convention may, to the extent determined
by the Minister, be performed by a person or body who meets the requirements of
Article 22, sub-paragraphs 2a and b, of the Convention.  1998, c. 15, s. 6.

Accredited body
7 Where the Minister so authorizes, a body accredited in a Contracting

State may act in the Province.  1998, c. 15, s. 7.

Action in Contracting State
8 The Minister may authorize a body accredited in the Province to act

in a Contracting State.  1998, c. 15, s. 8.

Right of child to information
9 Subject to the regulations, a child adopted in accordance with the

Convention has, to the extent permitted by this or any other Act, a right of access to
information concerning the child’s origin that is held in the Province.  1998, c. 15, s. 9.

Publication of date of coming into force
10 The Minister shall publish in the Royal Gazette the date the Conven-

tion comes into force in the Province.  1998, c. 15, s. 10.

Regulations
11 (1) The Governor in Council may make regulations

(a) limiting or varying the application of the law of the
Province to an adoption in the Province to which the Convention
applies;

(b) designating the competent authority for any provision
of the Convention;

(c) respecting the release of information concerning the
origin of a child who is adopted pursuant to this Act;

(d) respecting forms to be used for the purpose of this Act;
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(e) defining any word or expression used but not defined
in this Act;

(f) respecting any matter considered necessary or advisa-
ble to carry out effectively the intent and purpose of this Act.

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
1998, c. 15, s. 11.

SCHEDULE

CONVENTION ON PROTECTION OF CHILDREN AND
CO-OPERATION IN RESPECT OF INTERCOUNTRY ADOPTION

The States signatory to the present Convention,

Recognizing that the child, for the full and harmonious development of his or her per-
sonality, should grow up in a family environment, in an atmosphere of happiness, love and
understanding,

Recalling that each State should take, as a matter of priority, appropriate measures to
enable the child to remain in the care of his or her family of origin,

Recognizing that intercountry adoption may offer the advantage of a permanent fam-
ily to a child for whom a suitable family cannot be found in his or her State of origin,

Convinced of the necessity to take measures to ensure that intercountry adoptions are
made in the best interests of the child and with respect for his or her fundamental rights, and
to prevent the abduction, the sale of, or traffic in children,

Desiring to establish common provisions to this effect, taking into account the princi-
ples set forth in international instruments, in particular the United Nations Convention on the
Rights of the Child, of 20 November 1989, and the United Nations Declaration on Social and
Legal Principles relating to the Protection and Welfare of Children, with Special Reference to
Foster Placement and Adoption Nationally and Internationally (General Assembly Resolu-
tion 41/85, of 3 December 1986),

Have agreed upon the following provisions —

CHAPTER I — SCOPE OF THE CONVENTION

Article 1

The objects of the present Convention are —

a to establish safeguards to ensure that intercountry adoptions take
place in the best interests of the child and with respect for his or her fundamental
rights as recognized in international law;

b to establish a system of co-operation amongst Contracting States to
ensure that those safeguards are respected and thereby prevent the abduction, the sale
of, or traffic in children;

c to secure the recognition in Contracting States of adoptions made in
accordance with the Convention.

Article 2

1 The Convention shall apply where a child habitually resident in one Con-
tracting State (“the State of origin”) has been, is being, or is to be moved to another Contract-
ing State (“the receiving State”) either after his or her adoption in the State of origin by
spouses or a person habitually resident in the receiving State, or for the purposes of such an
adoption in the receiving State or in the State of origin.
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2 The Convention covers only adoptions which create a permanent parent-
child relationship.

Article 3

The Convention ceases to apply if the agreements mentioned in Article 17, sub-para-
graph c, have not been given before the child attains the age of eighteen years.

CHAPTER II — REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS

Article 4

An adoption within the scope of the Convention shall take place only if the compe-
tent authorities of the State of origin —

a have established that the child is adoptable;

b have determined, after possibilities for placement of the child within
the State of origin have been given due consideration, that an intercountry adoption is
in the child’s best interests;

c have ensured that

(1) the persons, institutions and authorities whose consent is
necessary for adoption, have been counselled as may be necessary and duly
informed of the effects of their consent, in particular whether or not an adop-
tion will result in the termination of the legal relationship between the child
and his or her family of origin,

(2) such persons, institutions and authorities have given their
consent freely, in the required legal form, and expressed or evidenced in writ-
ing,

(3) the consents have not been induced by payment or compen-
sation of any kind and have not been withdrawn, and

(4) the consent of the mother, where required, has been given
only after the birth of the child; and

d have ensured, having regard to the age and degree of maturity of the
child, that

(1) he or she has been counselled and duly informed of the
effects of the adoption and of his or her consent to the adoption, where such
consent is required,

(2) consideration has been given to the child’s wishes and opin-
ions,

(3) the child’s consent to the adoption, where such consent is
required, has been given freely, in the required legal form, and expressed or
evidenced in writing, and

(4) such consent has not been induced by payment or compensa-
tion of any kind.

Article 5

An adoption within the scope of the Convention shall take place only if the compe-
tent authorities of the receiving State —

a have determined that the prospective adoptive parents are eligible
and suited to adopt;

b have ensured that the prospective adoptive parents have been coun-
selled as may be necessary; and

c have determined that the child is or will be authorized to enter and
reside permanently in that State.

4059



c. I-10 intercountry adoption 5

CHAPTER III — CENTRAL AUTHORITIES AND ACCREDITED BODIES

Article 6

1 A Contracting State shall designate a Central Authority to discharge the
duties which are imposed by the Convention upon such authorities.

2 Federal States, States with more than one system of law or States having
autonomous territorial units shall be free to appoint more than one Central Authority and to
specify the territorial or personal extent of their functions. Where a State has appointed more
than one Central Authority, it shall designate the Central Authority to which any communica-
tion may be addressed for transmission to the appropriate Central Authority within that State.

Article 7

1 Central Authorities shall co-operate with each other and promote co-operation
amongst the competent authorities in their States to protect children and to achieve the other
objects of the Convention.

2 They shall take directly all appropriate measures to —

a provide information as to the laws of their States concerning adop-
tion and other general information, such as statistics and standard forms;

b keep one another informed about the operation of the Convention
and, as far as possible, eliminate any obstacles to its application.

Article 8

Central Authorities shall take, directly or through public authorities, all appropriate
measures to prevent improper financial or other gain in connection with an adoption and to
deter all practices contrary to the objects of the Convention.

Article 9

Central Authorities shall take, directly or through public authorities or other bodies
duly accredited in their State, all appropriate measures, in particular to —

a collect, preserve and exchange information about the situation of the
child and the prospective adoptive parents, so far as is necessary to complete the
adoption;

b facilitate, follow and expedite proceedings with a view to obtaining
the adoption;

c promote the development of adoption counselling and post-adoption
services in their States;

d provide each other with general evaluation reports about experience
with intercountry adoption;

e reply, in so far as is permitted by the law of their State, to justified
requests from other Central Authorities or public authorities for information about a
particular adoption situation.

Article 10

Accreditation shall only be granted to and maintained by bodies demonstrating their
competence to carry out properly the tasks with which they may be entrusted.

Article 11

An accredited body shall —

a pursue only non-profit objectives according to such conditions and
within such limits as may be established by the competent authorities of the State of
accreditation;

b be directed and staffed by persons qualified by their ethical standards
and by training or experience to work in the field of intercountry adoption; and
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c be subject to supervision by competent authorities of that State as to
its composition, operation and financial situation.

Article 12

A body accredited in one Contracting State may act in another Contracting State only
if the competent authorities of both States have authorized it to do so.

Article 13

The designation of the Central Authorities and, where appropriate, the extent of their
functions, as well as the names and addresses of the accredited bodies shall be communicated
by each Contracting State to the Permanent Bureau of the Hague Conference on Private
International Law.

CHAPTER IV — PROCEDURAL REQUIREMENTS IN INTERCOUNTRY ADOPTION

Article 14

Persons habitually resident in a Contracting State, who wish to adopt a child habitu-
ally resident in another Contracting State, shall apply to the Central Authority in the State of
their habitual residence.

Article 15

1 If the Central Authority of the receiving State is satisfied that the applicants
are eligible and suited to adopt, it shall prepare a report including information about their
identity, eligibility and suitability to adopt, background, family and medical history, social
environment, reasons for adoption, ability to undertake an intercountry adoption, as well as
the characteristics of the children for whom they would be qualified to care.

2 It shall transmit the report to the Central Authority of the State of origin.

Article 16

1 If the Central Authority of the State of origin is satisfied that the child is
adoptable, it shall —

a prepare a report including information about his or her identity,
adoptability, background, social environment, family history, medical history includ-
ing that of the child’s family, and any special needs of the child;

b give due consideration to the child’s upbringing and to his or her eth-
nic, religious and cultural background;

c ensure that consents have been obtained in accordance with Article 4;
and

d determine, on the basis in particular of the reports relating to the
child and the prospective adoptive parents, whether the envisaged placement is in the
best interests of the child.

2 It shall transmit to the Central Authority of the receiving State its report on
the child, proof that the necessary consents have been obtained and the reasons for its deter-
mination on the placement, taking care not to reveal the identity of the mother and the father
if, in the State of origin, these identities may not be disclosed.

Article 17

Any decision in the State of origin that a child should be entrusted to prospective
adoptive parents may only be made if —

a the Central Authority of that State has ensured that the prospective
adoptive parents agree;

b the Central Authority of the receiving State has approved such deci-
sion, where such approval is required by the law of that State or by the Central
Authority of the State of origin;
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c the Central Authorities of both States have agreed that the adoption
may proceed; and

d it has been determined, in accordance with Article 5, that the pro-
spective adoptive parents are eligible and suited to adopt and that the child is or will
be authorized to enter and reside permanently in the receiving State.

Article 18

The Central Authorities of both States shall take all necessary steps to obtain permis-
sion for the child to leave the State of origin and to enter and reside permanently in the receiv-
ing State.

Article 19

1 The transfer of the child to the receiving State may only be carried out if the
requirements of Article 17 have been satisfied.

2 The Central Authorities of both States shall ensure that this transfer takes
place in secure and appropriate circumstances and, if possible, in the company of the adop-
tive or prospective adoptive parents.

3 If the transfer of the child does not take place, the reports referred to in
Articles 15 and 16 are to be sent back to the authorities who forwarded them.

Article 20

The Central Authorities shall keep each other informed about the adoption process
and the measures taken to complete it, as well as about the progress of the placement if a pro-
bationary period is required.

Article 21

1 Where the adoption is to take place after the transfer of the child to the
receiving State and it appears to the Central Authority of that State that the continued place-
ment of the child with the prospective adoptive parents is not in the child’s best interests, such
Central Authority shall take the measures necessary to protect the child, in particular —

a to cause the child to be withdrawn from the prospective adoptive par-
ents and to arrange temporary care;

b in consultation with the Central Authority of the State of origin, to
arrange without delay a new placement of the child with a view to adoption or, if this
is not appropriate, to arrange alternative long-term care; an adoption shall not take
place until the Central Authority of the State of origin has been duly informed con-
cerning the new prospective adoptive parents;

c as a last resort, to arrange the return of the child, if his or her interests
so require.

2 Having regard in particular to the age and degree of maturity of the child, he
or she shall be consulted and, where appropriate, his or her consent obtained in relation to
measures to be taken under this Article.

Article 22

1 The functions of a Central Authority under this Chapter may be performed by
public authorities or by bodies accredited under Chapter III, to the extent permitted by the
law of its State.

2 Any Contracting State may declare to the depositary of the Convention that
the functions of the Central Authority under Articles 15 to 21 may be performed in that State,
to the extent permitted by the law and subject to the supervision of the competent authorities
of that State, also by bodies or persons who —

a meet the requirements of integrity, professional competence, experi-
ence and accountability of that State; and
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b are qualified by their ethical standards and by training or experience
to work in the field of intercountry adoption.

3 A Contracting State which makes the declaration provided for in paragraph 2
shall keep the Permanent Bureau of the Hague Conference on Private International Law
informed of the names and addresses of these bodies and persons.

4 Any Contracting State may declare to the depositary of the Convention that
adoptions of children habitually resident in its territory may only take place if the functions of
the Central Authorities are performed in accordance with paragraph 1.

5 Notwithstanding any declaration made under paragraph 2, the reports pro-
vided for in Articles 15 and 16 shall, in every case, be prepared under the responsibility of the
Central Authority or other authorities or bodies in accordance with paragraph 1.

CHAPTER V — RECOGNITION AND EFFECTS OF THE ADOPTION

Article 23

1 An adoption certified by the competent authority of the State of the adoption
as having been made in accordance with the Convention shall be recognized by operation of
law in the other Contracting States. The certificate shall specify when and by whom the
agreements under Article 17, sub-paragraph c, were given.

2 Each Contracting State shall, at the time of signature, ratification, acceptance,
approval or accession, notify the depositary of the Convention of the identity and the func-
tions of the authority or the authorities which, in that State, are competent to make the certifi-
cation. It shall also notify the depositary of any modification in the designation of these
authorities.

Article 24

The recognition of an adoption may be refused in a Contracting State only if the
adoption is manifestly contrary to its public policy, taking into account the best interests of
the child.

Article 25

Any Contracting State may declare to the depositary of the Convention that it will not
be bound under this Convention to recognize adoptions made in accordance with an agree-
ment concluded by application of Article 39, paragraph 2.

Article 26

1 The recognition of an adoption includes recognition of

a the legal parent-child relationship between the child and his or her
adoptive parents;

b parental responsibility of the adoptive parents for the child;

c the termination of a pre-existing legal relationship between the child
and his or her mother and father, if the adoption has this effect in the Contracting
State where it was made.

2 In the case of an adoption having the effect of terminating a pre-existing legal
parent-child relationship, the child shall enjoy in the receiving State, and in any other Con-
tracting State where the adoption is recognized, rights equivalent to those resulting from
adoptions having this effect in each such State.

3 The preceding paragraphs shall not prejudice the application of any provision
more favourable for the child, in force in the Contracting State which recognizes the adop-
tion.

Article 27

1 Where an adoption granted in the State of origin does not have the effect of
terminating a pre-existing legal parent-child relationship, it may, in the receiving State which
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recognizes the adoption under the Convention, be converted into an adoption having such an
effect —

a if the law of the receiving State so permits; and

b if the consents referred to in Article 4, sub-paragraphs c and d, have
been or are given for the purpose of such an adoption.

2 Article 23 applies to the decision converting the adoption.

CHAPTER VI — GENERAL PROVISIONS

Article 28

The Convention does not affect any law of a State of origin which requires that the
adoption of a child habitually resident within that State take place in that State or which pro-
hibits the child’s placement in, or transfer to, the receiving State prior to adoption.

Article 29

There shall be no contact between the prospective adoptive parents and the child’s
parents or any other person who has care of the child until the requirements of Article 4, sub-
paragraphs a to c, and Article 5, sub-paragraph a, have been met, unless the adoption takes
place within a family or unless the contact is in compliance with the conditions established by
the competent authority of the State of origin.

Article 30

1 The competent authorities of a Contracting State shall ensure that informa-
tion held by them concerning the child’s origin, in particular information concerning the iden-
tity of his or her parents, as well as the medical history, is preserved.

2 They shall ensure that the child or his or her representative has access to such
information, under appropriate guidance, in so far as is permitted by the law of that State.

Article 31

Without prejudice to Article 30, personal data gathered or transmitted under the
Convention, especially data referred to in Articles 15 and 16, shall be used only for the pur-
poses for which they were gathered or transmitted.

Article 32

1 No one shall derive improper financial or other gain from an activity related
to an intercountry adoption.

2 Only costs and expenses, including reasonable professional fees of persons
involved in the adoption, may be charged or paid.

3 The directors, administrators and employees of bodies involved in an adop-
tion shall not receive remuneration which is unreasonably high in relation to services ren-
dered.

Article 33

A competent authority which finds that any provision of the Convention has not been
respected or that there is a serious risk that it may not be respected, shall immediately inform
the Central Authority of its State. This Central Authority shall be responsible for ensuring
that appropriate measures are taken.

Article 34

If the competent authority of the State of destination of a document so requests, a
translation certified as being in conformity with the original must be furnished. Unless other-
wise provided, the costs of such translation are to be borne by the prospective adoptive par-
ents.
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Article 35

The competent authorities of the Contracting States shall act expeditiously in the pro-
cess of adoption.

Article 36

In relation to a State which has two or more systems of law with regard to adoption
applicable in different territorial units —

a any reference to habitual residence in that State shall be construed as
referring to habitual residence in a territorial unit of that State;

b any reference to the law of that State shall be construed as referring
to the law in force in the relevant territorial unit;

c any reference to the competent authorities or to the public authorities
of that State shall be construed as referring to those authorized to act in the relevant
territorial unit;

d any reference to the accredited bodies of that State shall be construed
as referring to bodies accredited in the relevant territorial unit.

Article 37

In relation to a State which with regard to adoption has two or more systems of law
applicable to different categories of persons, any reference to the law of that State shall be
construed as referring to the legal system specified by the law of that State.

Article 38

A State within which different territorial units have their own rules of law in respect
of adoption shall not be bound to apply the Convention where a State with a unified system of
law would not be bound to do so.

Article 39

1 The Convention does not affect any international instrument to which Con-
tracting States are Parties and which contains provisions on matters governed by the Conven-
tion, unless a contrary declaration is made by the States Parties to such instrument.

2 Any Contracting State may enter into agreements with one or more of the
Contracting States, with a view to improving the application of the Convention in their
mutual relations. These agreements may derogate only from the provisions of Articles 14 to
16 and 18 to 21. The States which have concluded such an agreement shall transmit a copy to
the depositary of the Convention.

Article 40

No reservation to the Convention shall be permitted.

Article 41

The Convention shall apply in every case where an application pursuant to Article 14
has been received after the Convention has entered into force in the receiving State and the
State of origin.

Article 42

The Secretary General of the Hague Conference on Private International Law shall at
regular intervals convene a Special Commission in order to review the practical operation of
the Convention.
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CHAPTER VII — FINAL CLAUSES

Article 43

1 The Convention shall be open for signature by the States which were Mem-
bers of the Hague Conference on Private International Law at the time of its Seventeenth
Session and by the other States which participated in that Session.

2 It shall be ratified, accepted or approved and the instruments of ratification,
acceptance or approval shall be deposited with the Ministry of Foreign Affairs of the King-
dom of the Netherlands, depositary of the Convention.

Article 44

1 Any other State may accede to the Convention after it has entered into force
in accordance with Article 46, paragraph 1.

2 The instrument of accession shall be deposited with the depositary.

3 Such accession shall have effect only as regards the relations between the
acceding State and those Contracting States which have not raised an objection to its acces-
sion in the six months after the receipt of the notification referred to in sub-paragraph b of
Article 48. Such an objection may also be raised by States at the time when they ratify, accept
or approve the Convention after an accession. Any such objection shall be notified to the
depositary.

Article 45

1 If a State has two or more territorial units in which different systems of law
are applicable in relation to matters dealt with in the Convention, it may at the time of signa-
ture, ratification, acceptance, approval or accession declare that this Convention shall extend
to all its territorial units or only to one or more of them and may modify this declaration by
submitting another declaration at any time.

2 Any such declaration shall be notified to the depositary and shall state
expressly the territorial units to which the Convention applies.

3 If a State makes no declaration under this Article, the Convention is to extend
to all territorial units of that State.

Article 46

1 The Convention shall enter into force on the first day of the month following
the expiration of three months after the deposit of the third instrument of ratification, accept-
ance or approval referred to in Article 43.

2 Thereafter the Convention shall enter into force —

a for each State ratifying, accepting or approving it subsequently, or
acceding to it, on the first day of the month following the expiration of three months
after the deposit of its instrument of ratification, acceptance, approval or accession;

b for a territorial unit to which the Convention has been extended in
conformity with Article 45, on the first day of the month following the expiration of
three months after the notification referred to in that Article.

Article 47

1 A State Party to the Convention may denounce it by a notification in writing
addressed to the depositary.

2 The denunciation takes effect on the first day of the month following the
expiration of twelve months after the notification is received by the depositary. Where a
longer period for the denunciation to take effect is specified in the notification, the denuncia-
tion takes effect upon the expiration of such longer period after the notification is received by
the depositary.
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Article 48

The depositary shall notify the States Members of the Hague Conference on Private
International Law, the other States which participated in the Seventeenth Session and the
States which have acceded in accordance with Article 44, of the following —

a the signatures, ratifications, acceptances and approvals referred to
Article 43;

b the accessions and objections raised to accessions referred to in Arti-
cle 44;

c the date on which the Convention enters into force in accordance
with Article 46;

d the declarations and designations referred to in Articles 22, 23, 25
and 45;

e the agreements referred to Article 39;

f the denunciations referred to in Article 47.

In witness whereof the undersigned, being duly authorized thereto, have signed this Conven-
tion.

Done at The Hague, on the . . . . . day of . . . . . . . . . . . . . . . . . . . . 19 . . . . . , in the English and
French languages, both texts being equally authentic, in a single copy which shall be depos-
ited in the archives of the Government of the Kingdom of the Netherlands, and of which a
certified copy shall be sent, through diplomatic channels, to each of the States Members of
the Hague Conference on Private International Law at the date of its Seventeenth Session and
to each of the other States which participated in that Session.

1998, c. 15, Sch.

__________
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Short title
1 This Act may be cited as the Interest on Judgments Act.  R.S., c. 233, s. 1.

Prescribed Interest
2 (1) Until it is satisfied, every judgment debt bears interest at the

rate of five per cent per year or, where another rate is prescribed pursuant to subsec-
tion (2), at that other rate.

(2) The Governor in Council may make regulations

(a) determining rates of interest on judgment debts, includ-
ing judgment debts which were, on June 1, 1983, unsatisfied in whole
or in part;

(b) respecting the method and frequency of determining
the rates of interest;

(c) fixing the periods during which the rates of interest are
in effect.

(3) The exercise of the authority contained in subsection (2) is a
regulation within the meaning of the Regulations Act.  R.S., c. 233, s. 2.

Calculation of interest
3 Unless it is otherwise ordered by the court such interest must be cal-

culated from the time of the rendering of the verdict or of the giving of the judg-
ment, as the case may be, notwithstanding that the entry of judgment upon the
verdict or upon the giving of the judgment has been suspended by any proceedings
either in the same court or on appeal.  R.S., c. 233, s. 3.

Deemed judgment debt
4 Any sum of money or any costs, charges or expenses made payable

by or under any judgment, decree, rule or order of any court whatsoever in any civil
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proceeding is for the purpose of this Act deemed to be a judgment debt.  R.S., c. 233,
s. 4.

Existing judgment debt
5 Every judgment debt unsatisfied in whole or in part on May 17, 1919,

is declared to have borne interest at the rate of five per cent per year, such interest to
be calculated from the time mentioned in Section 3 and such judgment debt contin-
ues to bear interest as provided in this Act until it is satisfied.  R.S., c. 233, s. 5.

__________
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Short title
1 This Act may be cited as the Interim Residential Rental Increase Cap

Act.  2021, c. 22, s. 1.

Interpretation
2 Words and expressions used in this Act have the same meaning as in

the Residential Tenancies Act.  2021, c. 22, s. 2.

Application of Act
3 (1) Subject to subsections (2) and (3), this Act applies to rental

increases respecting all residential premises.

(2) This Act does not apply to rental increases for tenants in a
public housing program in which the amount of the tenant’s rent is increased solely
on the basis of an increase in the tenant’s income.

(3) This Act does not apply to rental increases in a land-lease
community that comply with Section 49 of the Residential Tenancies Act.  2021, c. 22,
s. 3.

Maximum increase of rent
4 (1) In addition to the restrictions on increasing rent in Section 47

of the Residential Tenancies Act, a landlord shall not increase the rent payable by an
existing tenant by more than

(a) until and including December 31, 2023, two per cent;

(b) from January 1, 2024, to December 31, 2024, inclu-
sive, the amount permitted by the regulations;

(c) from January 1, 2025, to December 31, 2025, inclu-
sive, the amount permitted by the regulations,
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above the amount that the tenant was legally required to pay in the preceding 12-
month period.

(2) For greater certainty, subsection (1) applies if a landlord
enters into a new fixed-term lease with an existing tenant for the same residential
premises.  2021, c. 22, s. 4; 2023, c. 7, s. 1.

Application to Director
5 (1) Where a tenant believes that a landlord has imposed a rental

increase in contravention of this Act, the tenant may make an application to the
Director of Residential Tenancies in accordance with Section 53 of the Residential
Tenancies Act for an order requiring the landlord to reimburse the tenant for any
amount of rent collected in contravention of this Act.

(2) Sections 56 to 63 of the Residential Tenancies Act apply with
necessary changes to an application made under subsection (1).  2021, c. 22, s. 5.

Regulations
6 (1) The Governor in Council may make regulations determining

the maximum permitted rent increase or the manner of determining the maximum
permitted rent increase for each of the periods referred to in clauses 4(1)(b) and (c).

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2023, c. 7, s. 2.

Effective date
7 (1) This Act, except Section 5, expires and ceases to have any

force or effect after December 31, 2025.

(2) Section 5 of this Act expires and ceases to have any force or
effect after December 31, 2026.  2021, c. 22, s. 7; 2023, c. 7, s. 3.

__________
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Short title
1 This Act may be cited as the Interior Designers Act.  2003, c. 6, s. 1.

Interpretation
2 In this Act,

“Association” means the Association of Interior Designers of Nova
Scotia;

“Board” means the Board of Directors of the Association;

“Court” means the Nova Scotia Court of Appeal;

“former Act” means Chapter 14 of the Acts of 1990, the Interior
Designers Association Act;

“Non-resident Registered Class” means the class of membership in
which a person

(a) is entitled to practise interior design;

(b) is not a permanent resident of the Province; and

(c) meets the requirements set out for this class of member
of the Association in the regulations;

“non-structural” means interior elements or components of a struc-
ture that are not load-bearing and do not require design computations for a
building structure, and includes ceiling and partition systems that employ
normal and typical bracing conventions and are not part of the structural
integrity of a building but does not include the structural frame systems sup-
porting a building;

“partition” means a wall that does not support a vertical load of a
structure other than its own weight and does not extend further than from the
floor of an interior area to the structure above;

“practice of interior design” means providing or offering to provide,
for a fee, commission or hope of reward, design services in relation to the
non-structural construction of and non-structural alterations to the interior
area of a structure designed for human habitation and includes

(a) analyzing the intended use of the interior area of a
structure, the life-safety requirements and applicable codes;

(b) developing preliminary and final designs for the altera-
tion or construction of an interior area of a structure;
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(c) preparing and filing with the authority having jurisdic-
tion for the purpose of obtaining a building permit, technical submis-
sions for non-structural interior construction, materials, finishes, space
planning, reflected ceiling plans, furnishings, fixtures and equipment;

(d) consulting and collaborating with licensed design pro-
fessionals;

(e) preparing and administering bids and contract docu-
ments; and

(f) reviewing and evaluating the implementation of pro-
jects while in progress and upon completion;

“Register” means the register of members of the Association estab-
lished under this Act;

“Registered Class” means the class of membership in which a mem-
ber is entitled to practise interior design and meets the requirements set out
for this class of member of the Association in the regulations;

“Registrar” means, unless the context otherwise requires, the Regis-
trar appointed under this Act;

“supervision” means the examination and review of the content of
technical submissions during their preparation and in the practice of interior
design with the ability to exercise control over changes to that work so as to
ensure that they meet the standards required of a member of the Association
authorized to practise interior design;

“technical submissions” means designs, drawings, plans, specifica-
tions, studies and other technical reports.  2003, c. 6, s. 2; 2004, c. 6, s. 11.

Application
3 (1) This Act does not apply to the practice of interior design, the

holding out of entitlement to practise interior design or the use of the title “interior
designer” by an architect, partnership, association of persons or body corporate enti-
tled under the Architects Act to practise architecture or a person employed by and
acting under the supervision and direction of an architect, partnership, association
or body corporate while practising architecture within the meaning of the Architects
Act.

(2) In subsection (3), unless the context otherwise requires,

“assembly occupancy” means the occupancy or the use of a
building, or part thereof, by a gathering of persons for civic, political,
travel, religious, social, educational, recreational or like purposes, or
for the consumption of food or drink;

“building area” means the greatest horizontal area of a build-
ing above grade within the outside surface of exterior walls or within
the outside surface of exterior walls and the centre line of firewalls;

“building height” in storeys, means the number of storeys
contained between the roof and the floor of the first storey;

“business and personal services occupancy” means the occu-
pancy or use of a building, or part thereof, for the transaction of busi-
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ness or the rendering or receiving of professional or personal
services;

“high hazard industrial occupancy” means an industrial occu-
pancy containing sufficient quantities of highly combustible and
flammable or explosive materials that, because of their inherent char-
acteristics, constitute a special fire hazard;

“low hazard industrial occupancy” means an industrial occu-
pancy in which the combustible content is not more than 50 kilo-
grams per square metre or 1,200 megajoules per square metre of floor
area;

“medium hazard industrial occupancy” means an industrial
occupancy in which the combustible content is more than 50 kilo-
grams per square metre or 1,200 megajoules per square metre of floor
area and not classified as high hazard industrial occupancy;

“mercantile occupancy” means the occupancy or use of a
building, or part thereof, for the displaying or selling of retail goods,
wares or merchandise;

“residential occupancy” means the occupancy or use of a
building, or part thereof, by persons for whom sleeping accommoda-
tion is provided but who are not harboured or detained to receive
medical care or treatment or are not involuntarily detained.

(3) Subject to Section 19, this Act does not apply to

(a) an engineer, partnership, association of persons or
body corporate entitled under the Engineering Profession Act to prac-
tise or undertake the application of engineering or a person employed
by and acting under the supervision and direction of an engineer,
partnership, association or body corporate while applying engineer-
ing within the meaning of the Engineering Profession Act;

(b) the practice of interior design by any person where the
alterations to a structure do not require a permit under the applicable
codes;

(c) the service of selection or assistance in selection of
surface materials, window treatments, wall coverings, paints, floor
coverings, surface-mounted fixtures and loose furnishings not subject
to the Building Code Act;

(d) an employee of a retail establishment providing consul-
tation with respect to interior decoration or furnishings on the prem-
ises of the retail establishment or in furtherance of a retail sale; or

(e) the practice of interior design by persons other than
members of the Association in the Registered Class or in the Non-
resident Registered Class in connection with a building as con-
structed, enlarged or altered, and used for one or more of the follow-
ing occupancies, unless a member of the Association in the
Registered Class or in the Non-resident Registered Class is otherwise
required by law or by the building authority having jurisdiction over
the project:

(i) a one-dwelling or two-dwelling unit,
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(ii) of three storeys or fewer in building height,
having a building area not exceeding 450 square metres classi-
fied as

(A) residential occupancy,

(B) business and personal services occu-
pancy,

(C) mercantile occupancy, or

(D) low and medium hazard industrial occu-
pancy,

(iii) an assembly occupancy of not more than one
storey in building height, having a building area of not more
than 200 square metres, or

(iv) a high hazard industrial occupancy of not more
than one storey in building height, having a building area of
not more than 200 square metres.

(3) For greater certainty, this Act does not apply to servants of the
Crown in right of Canada or the Province.  2003, c. 6, s. 3; 2011, c. 18, s. 1.

Rights of members
4 Notwithstanding any Act or regulations respecting the practice of

architecture in the Province,

(a) a member of the Association in the Registered Class or in the
Non-resident Registered Class may practise interior design or purport to be
entitled to practise interior design and collect a fee, reward or remuneration
for services rendered;

(b) an individual who is registered as a member of the Associa-
tion may carry out work under the supervision of a member of the Associa-
tion in the Registered Class or Non-resident Registered Class or may carry
out work on technical submissions for a member of the Association in the
Registered Class or Non-resident Registered Class; and

(c) a person who is not registered as a member of the Association
or a partnership, association of persons or a corporation may carry out work
under the supervision of a member of the Association in the Registered Class
or Non-resident Registered Class or may carry out work on technical sub-
missions for a member of the Association in the Registered Class or Non-
resident Registered Class.  2003, c. 6, s. 4.

ASSOCIATION AND BOARD

Association continued
5 The Association is continued as a body corporate under the name

“Association of Interior Designers of Nova Scotia” and has the capacity, rights,
powers and privileges of a natural person.  2003, c. 6, s. 5.

Objects
6 The objects of the Association are to
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(a) regulate the practice of interior design and govern its mem-
bers;

(b) develop, establish and maintain standards of knowledge and
skill among its members;

(c) develop, establish and maintain standards of qualification and
practice for the practice of interior design;

(d) develop, establish and maintain standards of professional eth-
ics among its members;

(e) develop, establish and maintain standards of continuing edu-
cation for its members;

(f) communicate and co-operate with other professional organi-
zations for the advancement of the practice of interior design;

(g) promote public awareness of the role of the Association and
the practice of interior design; and

(h) do such things as are necessary for or conducive to the
advancement of interior design in the Province.  2003, c. 6, s. 6.

Powers
7 The Association may exercise the powers that are necessary or inci-

dental to achieve its objects and carry out its obligations and, without restricting the
generality of the foregoing, may

(a) purchase, lease, acquire, hold, sell, mortgage, hypothecate or
otherwise deal with any real or personal property;

(b) draw, make, accept, endorse, discount, execute and issue
promissory notes, bills of exchange, warrants and other negotiable and trans-
ferable instruments;

(c) engage the agents, employees and professional or other assis-
tance it considers necessary;

(d) spend the money of the Association to advance the objects of
this Act;

(e) establish and maintain the offices and agencies it determines
are necessary;

(f) invest the money of the Association;

(g) borrow money for the use of the Association;

(h) issue bonds, debentures, debenture stock and other securities
and pledge or sell securities.  2003, c. 6, s. 7.

Annual meeting
8 The Association shall hold an annual meeting in the manner and at

the time and place set out in the bylaws.  2003, c. 6, s. 8.

Board
9 (1) A Board is established consisting of
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(a) not fewer than eight members of the Association
elected in accordance with the bylaws; and

(b) at least one and not more than two members appointed
by the Governor in Council, who are not members of the Association.

(2) The members of the Board hold office for a term not exceed-
ing two years, as set out in the bylaws.  2003, c. 6, s. 9.

Quorum
10 Five members of the Board constitute a quorum.  2003, c. 6, s. 10.

Powers of Board
11 The Board shall manage and conduct the business and affairs of the

Association and exercise the powers of the Association.  2003, c. 6, s. 11.

Auditor
12 (1) The Board shall, subject to the approval of the Association at

the annual meeting, recommend an auditor.

(2) The Association shall, at or before the annual meeting, distrib-
ute for review by the membership an annual report that includes a report by an audi-
tor.  2003, c. 6, s. 12.

REGISTRATION AND PROHIBITIONS

Registrar
13 The Board shall appoint a Registrar to hold office on such terms and

conditions and for such remuneration as is determined by the Board.  2003, c. 6, s. 13.

Register
14 The Registrar shall maintain a Register in which is entered the name

and class of membership of every person who is a member of the Association and
shall issue to every member of the Association a certificate of membership.  2003,
c. 6, s. 14.

Membership
15 (1) Any individual may apply to the Registrar to become a mem-

ber of the Association.

(2) The Registrar, or any person designated in the regulations,
shall, in accordance with the regulations and bylaws, determine whether an appli-
cant meets the requirements to become a member of the Association and the class of
membership of the member of the Association.  2003, c. 6, s. 15.

Practise of interior design
16 No person shall practise or advertise or purport to be entitled to prac-

tise interior design in the Province unless
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(a) the name of the person is entered in the Register as a member
of the Association in the Registered Class or the Non-resident Registered
Class;

(b) the person practises interior design under the supervision of a
member of the Association in the Registered Class or Non-resident Regis-
tered Class; or

(c) it is in accordance with this Act, the regulations and the
bylaws.  2003, c. 6, s. 16.

Prohibition on receipt of fee, reward or remuneration
17 No person shall receive a fee, reward or remuneration for profes-

sional services rendered in the practice of interior design unless it is in accordance
with Section 16.  2003, c. 6, s. 17.

Seal and signature
18 No member of the Association shall affix or permit to be affixed that

member’s seal or signature to any technical submissions that

(a) that member is not authorized to perform under that member’s
class of membership; or

(b) are not prepared by that member or under that member’s
supervision.  2003, c. 6, s. 18.

Restriction on use of title
19 (1) Subject to clause 4(a), no person shall use the title “Interior

Designer” or any extension of or abbreviation of that title.

(2) Subject to clause 4(b), no person shall use the title “Intern
Interior Designer” or any extension of or abbreviation of that title.  2003, c. 6, s. 19.

Prohibition on practise
20 No person, partnership or association of persons shall permit a per-

son, partnership or association of persons to practise interior design unless it is in
accordance with this Act, the regulations and the bylaws.  2003, c. 6, s. 20.

Offence
21 Every person who knowingly furnishes false information in an appli-

cation pursuant to this Act or in any statement required under this Act is guilty of an
offence.  2003, c. 6, s. 21.

DISCIPLINE

Conduct of members
22 Every member of the Association shall behave in a manner that does

not constitute

(a) professional misconduct;

(b) conduct unbecoming an interior designer; or

(c) professional incompetence.  2003, c. 6, s. 22.
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Complaint
23 Any person may make a complaint to the Registrar that a member of

the Association has violated this Act, the regulations or the bylaws.  2003, c. 6, s. 23.

Complaints committee
24 (1) The Board shall appoint a complaints committee composed of

at least three persons, only one of whom is not a member of the Association or for-
mer member of the Association.

(2) The Board shall appoint one of the members of the complaints
committee who is a member of the Association and is not a current member of the
Board, to be the chair of the complaints committee.

(3) The complaints committee may investigate a complaint made
under this Act and may

(a) dismiss the complaint;

(b) appoint a mediator to resolve the complaint;

(c) caution a member of the Association;

(d) refer the complaint to a hearing committee; or

(e) enter into a settlement agreement with the member of
the Association.  2003, c. 6, s. 24.

Hearing committee
25 (1) The Board shall appoint a hearing committee for the purpose

of hearing a complaint against a member of the Association.

(2) The hearing committee consists of three persons, one of
whom, other than the chair, is a member of the Association and one of whom is not
a member of the Association or former member of the Association.

(3) The Board shall appoint a chair of the hearing committee who
is a member of the Association and is not a current member of the Board.  2003, c. 6,
s. 25.

Hearing
26 (1) The hearing committee shall hold a hearing to hear a com-

plaint against a member of the Association and may

(a) adjudicate, dismiss or otherwise dispose of a com-
plaint;

(b) make orders and directions in relation to the complaint;

(c) make a finding that a member of the Association is in
violation of this Act, the regulations or the bylaws.

(2) Where the hearing committee makes a finding under clause
(1)(c), the committee may

(a) order the cancellation of the certificate of membership
of a member of the Association;
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(b) order the suspension of the membership or the privi-
leges of a member of the Association to practise interior design for a
fixed period or until the fulfillment of a condition;

(c) order the cautioning, reprimanding or counselling of a
member of the Association;

(d) where the member’s registration or privilege to prac-
tise interior design is cancelled or suspended, order the member of
the Association to return the seal or certificate of registration to the
Registrar;

(e) order the imposition of a fine, not exceeding an
amount prescribed in the regulations, payable to the Association
within the time specified by the hearing committee;

(f) order the imposition of terms, conditions or limitations
on the entitlement of a member of the Association to practise interior
design;

(g) order the fixing and imposition of the costs of the
investigation and hearing of the complaint on the member of the
Association and the payment of those costs within such time period
as is specified by the hearing committee.  2003, c. 6, s. 26.

Decisions of committees
27 (1) A decision of a majority of the members of the complaints

committee is a decision of that committee.

(2) A decision of a majority of the members of the hearing com-
mittee is a decision of that committee.  2003, c. 6, s. 27.

Powers of committees
28 The complaints committee and the hearing committee have all the

powers, privileges and immunities of a commissioner appointed under the Public
Inquiries Act.  2003, c. 6, s. 28.

Continuation of jurisdiction and authority
29 The jurisdiction and authority of the complaints committee and the

hearing committee in respect of any disciplinary matter arising out of the conduct of
the person while a member of the Association continues notwithstanding that the
person who is the subject of a complaint ceases to be a member of the Association.
2003, c. 6, s. 29.

GENERAL, APPEALS AND PENALTY

Seals
30 (1) The Registrar shall, in accordance with the bylaws, provide

each member of the Association entered in the Register in the Registered Class with
a seal in a form approved by the Board.

(2) The seal referred to in subsection (1) must contain the regis-
tration number and title “Registered Member - Association of Interior Designers of
Nova Scotia”.
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(3) The Registrar shall, in lieu of a seal, provide each member of
the Association entered in the Register in the Non-resident Registered Class with a
certificate of non-resident registration.  2003, c. 6, s. 30.

Technical submissions
31 (1) Every technical submission prepared or issued by a member

of the Association in the Registered Class and filed with the authority having juris-
diction for the purpose of obtaining a building permit must

(a) contain the signature and seal of that member of the
Association;

(b) contain the date on which it was approved; and

(c) be identified as an interior design document.

(2) Every technical submission prepared or issued by a member
of the Association in the Non-resident Registered Class and filed with the authority
having jurisdiction for the purpose of obtaining a building permit must

(a) contain the signature of that member of the Associa-
tion;

(b) contain the date on which it was approved;

(c) be identified as an interior design document; and

(d) be accompanied by the original certificate of non-
resident registration.  2003, c. 6, s. 31.

Appeals
32 (1) An appeal from any decision or order of a hearing committee

on a question of law or jurisdiction may be made to a judge of the Court.

(2) An appeal under subsection (1) may be made by filing a
notice of appeal with the Registrar of the Court and serving notice on the Registrar
appointed under this Act within 30 days of the day on which the decision or order
was made by the hearing committee.

(3) Upon receipt of a notice of appeal, the Registrar appointed
under this Act shall request a copy of the record of proceedings before the hearing
committee and shall file it and a copy of the decision or order being appealed from
with the Registrar of the Court.  2003, c. 6, s. 32; 2004, c. 6, s. 12.

Powers of Court
33 The Court may, on the basis of the record referred to in subsection

32(3),

(a) make any finding that, in the judge’s opinion, ought to have
been made by the hearing committee;

(b) confirm, vary or quash the decision of the hearing committee;

(c) refer the matter back to the hearing committee, with or with-
out directions.  2003, c. 6, s. 33.
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No action lies
34 No action or proceeding for damages lies against the Association, the

Board, any committee of the Association or against any officer, employee or agent
of the Association for anything done in good faith for and on behalf of the Associa-
tion under this Act, the regulations or the bylaws.  2003, c. 6, s. 34.

Proof of practice
35 Proof of the performance of one act in the practice of interior design

on one occasion is sufficient to establish that a person has engaged in the practice of
interior design.  2003, c. 6, s. 35.

Injunction
36 Where a person does or attempts to do anything contrary to this Act,

the regulations or the bylaws, the doing of the thing may be restrained by an injunc-
tion of the court at the instance of the Board.  2003, c. 6, s. 36.

Offence and penalty
37 Every person who violates this Act, the regulations or the bylaws is

guilty of an offence and is liable upon summary conviction

(a) for a first offence, to a fine not exceeding $5,000;

(b) for a second offence, to a fine not exceeding $10,000; and

(c) for a third or subsequent offence, to a fine not exceeding
$15,000,

or to imprisonment for a term not exceeding six months, or to both a fine and
imprisonment.  2003, c. 6, s. 37.

Informations
38 Any information to be laid pursuant to this Act may be laid by the

Registrar or any member of the Association authorized by the Board.  2003, c. 6, s. 38.

Separate offence
39 Where a violation of this Act, the regulations or the bylaws by a per-

son who does not have the right to practise interior design continues for more than
one day, the person is guilty of a separate offence for each day that the violation
continues.  2003, c. 6, s. 39.

Fines and penalties
40 All fines and penalties payable under this Act as a result of a prosecu-

tion by or on behalf of the Association belong to the Association.  2003, c. 6, s. 40.

BYLAWS AND REGULATIONS

Bylaws
41 The Association may make bylaws

(a) respecting the conduct and proceeding of meetings of mem-
bers of the Association, directors and committees;
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(b) providing for the appointment of committees and the compen-
sation, powers and duties of the committees;

(c) respecting the powers, duties and qualifications of the Regis-
trar and officers, agents and employees of the Association;

(d) providing for the fixing by the members of the Association,
upon the recommendation of the Board, at a meeting of the members of the
Association, of fees and special assessments payable by an applicant for
membership in the Association and by members and classes of members;

(e) respecting the expenses of the Association and members of
the Association;

(f) prescribing the seal of the Association;

(g) providing for the manner of execution of documents by the
Association;

(h) prescribing forms;

(i) respecting the management of the Association and the mainte-
nance of the Register;

(j) establishing and maintaining a Code of Ethics;

(k) respecting information to be included in the Register;

(l) respecting the election of members to the Board, including the
qualification of members and the nomination process;

(m) respecting continuing competency requirements of members
of the Association;

(n) respecting advertising by members;

(o) respecting the use of terms, titles or designations in the prac-
tice of interior design;

(p) prescribing the records and accounts to be kept by members of
the Association and providing for the production, inspection and examina-
tion of those records and accounts;

(q) respecting the monitoring and evaluation of the practical
experience of people that are training to become practising members of the
Association;

(r) respecting the issuance of and use of seals by members of the
Association;

(s) respecting any other matter or thing that the Board considers
necessary or incidental to carry out the objects of the Association.  2003, c. 6,
s. 41.

Approval of bylaws
42 (1) Subject to subsection (2), in order to be effective, every bylaw

of the Association or any amendment or repeal of a bylaw must be passed by a reso-
lution of two thirds of the members of the Association voting at an annual general
meeting of the Association or a special meeting of the Association called for that
purpose.
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(2) Where a bylaw, amendment or repeal is proposed to be voted
on at any meeting of the Association, a request in writing signed by at least three
members of the Association must be delivered to the secretary of the Association,
not less than 21 days before the meeting at which it is to be voted on.

(3) The secretary of the Association shall, in accordance with the
bylaws, send a copy of the request referred to in subsection (2), to the members of
the Association and a copy of the request must be included in the notice of the meet-
ing of the Association.  2003, c. 6, s. 42.

Regulations
43 (1) The Association may, with the approval of the Governor in

Council, make regulations

(a) prescribing classes of membership in the Association;

(b) respecting the qualifications required for classes of
membership in the Association and the rights of classes of member-
ship;

(c) respecting education, including incorporating by refer-
ence accreditation standards for membership in the Association of
other organizations, as they may be amended from time to time;

(d) respecting the practical experience required for mem-
bership in the Association;

(e) respecting the scope of practice of a member of the
Association;

(f) prescribing examinations, including incorporating by
reference examinations set by the National Council for Interior
Design Qualification, as they may be amended from time to time, and
exempting classes of members of the Association from those require-
ments;

(g) respecting the professional liability insurance a mem-
ber of the Association must hold and exempting certain classes of
persons from the requirement;

(h) respecting applications for registration as a member of
the Association;

(i) respecting the evaluation of members of the Associa-
tion and applicants for registration as members of the Association
who have not practised interior design for a period of time and setting
conditions for registration in and continued registration in the differ-
ent classes of membership for such persons;

(j) respecting standards of professional conduct;

(k) respecting professional misconduct, conduct unbecom-
ing an interior designer and professional incompetence;

(l) respecting the process for disciplinary action against a
member of the Association, including the power and procedure for
the investigation, mediation, settlement, adjudication or other resolu-
tion of a complaint;
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(m) respecting the conduct, power and procedure and
duties of committees;

(n) respecting the revocation or suspension of registration
of a member of the Association;

(o) respecting the reporting and publication of a decision
in a disciplinary matter;

(p) designating a person to act on behalf of the Registrar;

(q) defining “professional misconduct”, “conduct unbe-
coming an interior designer” and “professional incompetence”;

(r) respecting such other matter or thing that the Associa-
tion considers necessary or advisable to effectively carry out the
intent and purpose of this Act.

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2003, c. 6, s. 43; 2004, c. 6, s. 13.

TRANSITIONAL

Continuation of proceedings
44 Every proceeding taken under the former Act shall be taken up and

continued under and in conformity with this Act without any further formality.  2003,
c. 6, s. 45.

Continuation of bylaws
45 Every bylaw of the Association made under the former Act, to the

extent that it is not inconsistent with this Act, remains in force until the bylaw is
amended or repealed pursuant to this Act.  2003, c. 6, s. 46.

__________
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Short title
1 This Act may be cited as the Interjurisdictional Support Orders Act.

2002, c. 9, s. 1.

PART I

GENERAL

Interpretation
2 In this Act,

“appropriate authority”, when used in reference to a reciprocating
jurisdiction, means the person in that jurisdiction who corresponds to the
designated authority in the Province;

“claimant” means a person who applies under this Act for support;

“clerk” means a person who has the authority of a clerk or registrar of
the court;
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c. I-14 interjurisdictional support orders 3

“designated authority” means the person appointed under subsection
45(1), and includes a person to whom a power or duty is delegated under
subsection 45(2);

“former Act” means the Maintenance Orders Enforcement Act;

“Nova Scotia court” means a court designated under Section 4;

“prescribed” means prescribed by the regulations, if any, or by the
rules of court;

“provisional order” means

(a) a support order of a Nova Scotia court that has no
effect until confirmed by a court in a reciprocating jurisdiction; or

(b) a similar order made in a reciprocating jurisdiction and
received for confirmation in the Province;

“provisional variation order” means

(a) an order of a Nova Scotia court that varies a support
order and that has no effect until confirmed by a court in a reciprocat-
ing jurisdiction; or

(b) a similar order made in a reciprocating jurisdiction and
received for confirmation in the Province;

“reciprocating jurisdiction” means a jurisdiction prescribed as such in
the regulations made under Section 62;

“support” includes support, maintenance or alimony payable for a
person or for the child of a person or both;

“support order” means an order made by a court or an administrative
body requiring the payment of support, and includes

(a) the provisions of a written agreement requiring the
payment of support, if those provisions are enforceable in the juris-
diction in which the agreement was made as if they were contained in
an order of a court of that jurisdiction; and

(b) the recalculation by an administrative body of the pay-
ment of support for a child, if the recalculation is enforceable in the
jurisdiction in which the recalculation was made as if it were an order
of, or was contained in an order of, a court of that jurisdiction.  2002,
c. 9, s. 2; 2002, c. 30, s. 9; 2012, c. 24, s. 1.

Application respecting Divorce Act (Canada)
3 This Act and the regulations are the applicable provincial law for the

purpose of subsections 18.1(2), 19(2) and 19.1(2) of the Divorce Act (Canada)
except where the rules of court include specific rules for proceedings under sections
18 to 19.1 of the Divorce Act (Canada).  2022, c. 16, s. 1.

Designation of court
4 (1) The Attorney General may designate a court or courts in the

Province for the purpose of proceedings under this Act.
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(2) The exercise by the Attorney General of the authority con-
tained in subsection (1) is not a regulation within the meaning of the Regulations
Act.  2002, c. 9, s. 3; 2012, c. 62, s. 1.

PART II

NEW ORDERS

Interpretation
5 In this Part, “respondent” means the person against whom support is

sought.  2002, c. 9, s. 4.

Application of Part
6 This Part applies only if there is no support order in effect requiring

the respondent to pay support for the claimant or for any children for whom support
is claimed or for both.  2002, c. 9, s. 5.

Application by claimant residing in Province
7 (1) A claimant who resides in the Province and believes that the

respondent habitually resides in a reciprocating jurisdiction may start a process in
the Province that could result in a support order being made in the reciprocating
jurisdiction.

(2) To start the process, the claimant shall complete a support
application that includes

(a) the claimant’s name and address for service;

(b) a copy of the specific statutory or other legal authority
on which the application is based unless the claimant is relying on the
law of the jurisdiction where the respondent habitually resides;

(c) the amount and nature of support claimed;

(d) a document setting out

(i) the respondent’s name and any other informa-
tion known to the claimant that can be used to locate or iden-
tify the respondent,

(ii) the respondent’s financial circumstances, to the
extent known by the claimant,

(iii) the name of each person for whom support is
claimed and the date of birth of any child for whom support is
claimed, and

(iv) the evidence in support of the application that is
relevant to establishing entitlement to or the amount of sup-
port, including

(A) where support is claimed for a child,
details of the child’s parentage and information about
the child’s financial and other circumstances, and

(B) where support is claimed for the claim-
ant, information about the claimant’s financial and
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other circumstances and the claimant’s relationship
with the respondent; and

(e) any other information or documents required by the
regulations.

(3) The claimant is not required to notify the respondent that a
proceeding has been started under this Section.  2002, c. 9, s. 6; 2012, c. 24, s. 2; 2022, c. 16,
s. 2.

Submission of application to designated authority
8 (1) The claimant shall submit the support application to the desig-

nated authority, accompanied by a certified translation if required by the appropriate
authority in the reciprocating jurisdiction in which the claimant believes the
respondent is habitually resident.

(2) On receiving a support application, the designated authority
shall

(a) review the application to ensure that it is complete; and

(b) send a copy of the completed application, as soon as
practicable, to the appropriate authority in the reciprocating jurisdic-
tion in which the claimant believes the respondent habitually resides.

(3) On receiving a request for further information or documents
from a reciprocating jurisdiction under an enactment in that jurisdiction that corre-
sponds to clause 12(2)(a), the claimant shall provide the further information or doc-
uments within the time referred to in the request and in accordance with the
regulations.

(4) On receiving a copy of an order and reasons, if any, from a
reciprocating jurisdiction under an enactment in that jurisdiction that corresponds to
Section 17, the designated authority shall provide a copy of the order and reasons, if
any, to the claimant and the Nova Scotia court in accordance with the regulations.
2002, c. 9, s. 7; 2012, c. 24, s. 3; 2022, c. 16, s. 3.

Provisional order
9 (1) Where the respondent is habitually resident in a reciprocating

jurisdiction that requires a provisional order, the Nova Scotia court may, on applica-
tion by a claimant and without notice to and in the absence of a respondent, make a
provisional order taking into account the legal authority on which the claimant’s
application for support is based.

(2) Evidence in an application under subsection (1) may be given
orally, in writing or as the court may allow.

(3) Where a provisional order is made, the court shall send it to
the designated authority which shall send to the reciprocating jurisdiction

(a) a certified copy of the provisional order; and

(b) a support application referred to in subsection 7(2).
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(4) Where, during a proceeding for confirmation of a provisional
order, a court in a reciprocating jurisdiction sends a matter back for further evidence
to the Nova Scotia court that made the provisional order, the Nova Scotia court
shall, after giving notice to the claimant, receive further evidence.

(5) Where evidence is received under subsection (4), the clerk of
the Nova Scotia court shall send to the court in the reciprocating jurisdiction

(a) a certified copy of the evidence; and

(b) where the Nova Scotia court considers it appropriate to
modify its provisional order, a certified copy of the order as modified.

(6) Where a provisional order made under this Section comes
before a court in a reciprocating jurisdiction and confirmation is denied in respect of
one or more persons for whom support is sought, the Nova Scotia court that made
the provisional order may, on motion within six months after the denial of confirma-
tion, reopen the matter, receive further evidence and make a new provisional order
for a person in respect of whom confirmation was denied.  2002, c. 9, s. 8; 2012, c. 24,
s. 4; 2022, c. 16, s. 4.

Application of Sections 11 to 17
10 (1) Sections 11 to 17 apply in respect of

(a) provisional orders referred to in clause (b) of the defi-
nition of “provisional order” in Section 2; and

(b) documents from reciprocating jurisdictions corre-
sponding to a support application described in subsection 7(2).

(2) In Sections 11 to 17, “support application” refers to the orders
and documents described in subsection (1).  2002, c. 9, s. 9.

Application by claimant from another jurisdiction
11 (1) Where the designated authority receives a support application

from an appropriate authority in a reciprocating jurisdiction with information that
the respondent habitually resides in the Province, it shall serve on the respondent, in
accordance with the regulations,

(a) a copy of the support application; and

(b) a notice requiring the respondent to appear at a place
and time set out in the notice and to provide the information or docu-
ments required by the regulations.

(2) For greater certainty, the claimant is not required to be served
with the notice, information or documents referred to in clause (1)(b).

(3) Where the designated authority knows or believes that the
respondent is habitually resident in another reciprocating jurisdiction in Canada, the
designated authority shall forward the support application to the appropriate author-
ity in that other reciprocating jurisdiction and shall notify the appropriate authority
in the originating reciprocating jurisdiction that it has done so.
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(4) Where the designated authority

(a) is unable to determine where the respondent resides;

(b) is unable to serve the respondent in accordance with
subsection (1); or

(c) knows or believes that the respondent is habitually res-
ident in a jurisdiction outside Canada,

the designated authority shall return the support application to the appropriate
authority in the originating reciprocating jurisdiction with any available information
respecting the location and circumstances of the respondent.  2002, c. 9, s. 10; 2012,
c. 24, s. 5; 2015, c. 40, s. 1.

Information to be considered by court
12 (1) In dealing with a support application, the Nova Scotia court

shall consider

(a) the evidence provided to the Nova Scotia court; and

(b) the documents sent from the reciprocating jurisdiction.

(2) The Nova Scotia court may receive evidence, information or
documents under this Section from a party or witness by telephone or other means
of technology unless it would not be appropriate to do so in the circumstances.

(3) Where the Nova Scotia court needs further information or
documents from the claimant to consider making a support order, the Nova Scotia
court shall

(a) send the designated authority a direction to request the
information or documents from the claimant or the appropriate
authority in the reciprocating jurisdiction; and

(b) adjourn the hearing.

(4) When the Nova Scotia court acts under subsection (3), it may
also make an interim support order.

(5) Where the Nova Scotia court does not receive the information
or documents requested under subsection (3) within 12 months after the request is
made, it may dismiss the support application and terminate any interim support
order made under subsection (4).

(6) The dismissal of the application under subsection (5) does not
preclude the claimant from commencing a new support application.  2002, c. 9, s. 11;
2012, c. 24, s. 6; 2022, c. 16, s. 5.

Parentage
13 (1) Where a child’s parentage is in issue and has not previously

been determined, the Nova Scotia court may determine the matter.

(2) A determination of parentage under this Section has effect
only for the purpose of proceedings relating to support for the child.  2002, c. 9, s. 12.
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Choice of law rules
14 The following rules apply with respect to determining entitlement to

support and the amount of support:

(a) in determining a child’s entitlement to support, the Nova Sco-
tia court shall first apply Nova Scotia law but, where the child is not entitled
to support under Nova Scotia law, the Nova Scotia court shall apply the law
of the jurisdiction in which the child is habitually resident;

(b) in determining the claimant’s entitlement to and the amount of
support, the Nova Scotia court shall first apply Nova Scotia law but, where
the claimant is not entitled to support under Nova Scotia law, the Nova Sco-
tia court shall apply the law of the jurisdiction in which the claimant and the
respondent last maintained a common habitual residence;

(c) in determining the amount of support for a child, the Nova
Scotia court shall apply Nova Scotia law, including, for greater certainty, the
Child Support Guidelines, as amended from time to time, made under the
Parenting and Support Act.  2002, c. 9, s. 13; 2012, c. 24, s. 7; 2015, c. 44, s. 46.

Order
15 (1) On the conclusion of a hearing, the Nova Scotia court may, in

respect of a claimant, a child or both,

(a) make a support order;

(b) make an interim support order and adjourn the hearing
to a specified date;

(c) adjourn the hearing to a specified date without making
an interim temporary support order; or

(d) refuse to make a support order.

(2) The Nova Scotia court may make a retroactive support order.

(3) A support order may require support to be paid in periodic
payments, as a lump sum or both.

(4) Where the Nova Scotia court refuses to make a support order,
it shall give written reasons for its decision and send them to the designated author-
ity.

(5) Where it is not apparent on the face of an order made pursu-
ant to this Section which law the Nova Scotia court applied in accordance with Sec-
tion 14, it is presumed that the court applied Nova Scotia law.  2002, c. 9, s. 14; 2012,
c. 24, s. 8.

Order where notice not complied with
16 (1) Where the respondent does not appear as required in the

notice or does not provide the information or documents required under clause
11(1)(b), the Nova Scotia court may make an order in the absence of the respondent
or of the information or documents and, in making the order, may draw any infer-
ence it considers appropriate.
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(2) Where the Nova Scotia court makes an order under subsec-
tion (1), it shall send a copy of the order to the designated authority and to the
respondent in accordance with the regulations.  2002, c. 9, s. 15; 2022, c. 16, s. 6.

Sending order to reciprocating jurisdiction
17 When the designated authority receives an order that is made under

Section 15 or 16, it shall promptly send a copy of it, with reasons, if any, to the
appropriate authority in the reciprocating jurisdiction that sent the claimant’s sup-
port application.  2002, c. 9, s. 16; 2022, c. 16, s. 7.

PART III

REGISTRATION AND ENFORCEMENT
OF ORDERS MADE OUTSIDE THE PROVINCE

Application of Part
18 This Part applies in respect of support orders, interim support orders

and orders varying support orders made in reciprocating jurisdictions in and outside
Canada, but not in respect of provisional orders or provisional variation orders.
2002, c. 9, s. 17.

Receipt of order from reciprocating jurisdiction
19 (1) To enforce an order to which this Part applies, a copy of the

order must be sent to the designated authority, together with information about the
location and circumstances of any party who is believed to habitually reside in the
Province.

(2) On receiving the copy, the designated authority shall send the
copy, in accordance with the regulations,

(a) to the clerk of the Nova Scotia court sitting nearest the
place where the party is believed to reside; or

(b) where there is no party who is believed to habitually
reside in the Province, to the clerk of any Nova Scotia court.

(3) Where the designated authority determines it is appropriate to
do so, it may require a certified copy of the order made in a reciprocating jurisdic-
tion in or outside of Canada from the appropriate authority or the party who resides
in the reciprocating jurisdiction.

(4) Where the designated authority determines that requiring a
certified copy of the order is appropriate under subsection (3), the designated
authority may decline to forward a copy of the order to the clerk of the Nova Scotia
court until a certified copy of the order is received.  2012, c. 24, s. 9; 2022, c. 16, s. 8.

Registration
20 (1) On receiving the order under subsection 19(2), the clerk of the

Nova Scotia court shall register it as an order of the court.

(2) From the date of registration, the order has the same effect as
a support order made by a Nova Scotia court.
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(3) Where the order was made outside Canada, notice of its regis-
tration must be given in accordance with Section 21, but there is no requirement to
give notice of the registration of an order made in Canada.

(4) The registered order may be enforced or varied under this Act
with respect to arrears accrued before registration as well as with respect to obliga-
tions accruing after registration.

(5) Subsections (2), (3) and (4) apply whether the registered order
is made before, on or after March 31, 2003.

(6) When an order has been registered under subsection (1), the
clerk of the Nova Scotia court shall

(a) file a copy with the Director of Maintenance Enforce-
ment and, where the order is so filed, the order shall be enforced in
the Province in accordance with the Maintenance Enforcement Act;
and

(b) send a copy to the designated authority.

(7) Notwithstanding subsection (6), where the registered order
was made outside Canada, a copy shall not be filed with the Director of Mainte-
nance Enforcement or sent to the designated authority until

(a) the 30-day period described in subsection 21(2) has
expired without an application being made to set aside the registra-
tion; or

(b) where such an application is made during the 30-day
period, the application has been finally disposed of.

(8) Unless otherwise stated in the order, the duration of the sup-
port obligation in an order registered under subsection (1) is governed by the law of
the jurisdiction pursuant to which the order was made.

(9) Notwithstanding subsection (8), where the Director of Main-
tenance Enforcement is unable to determine the duration of the support obligation
based on information received from the appropriate authority in the reciprocating
jurisdiction, the Director may apply Nova Scotia law to determine the duration of
the support obligation.  2002, c. 9, s. 19; 2012, c. 24, s. 10; 2022, c. 16, s. 9.

Notice of registration
21 (1) After the registration of an order made in a reciprocating juris-

diction outside Canada, the clerk of the Nova Scotia court shall, in accordance with
the regulations, notify

(a) any party to the order believed to habitually reside in
the Province; and

(b) any party required to pay support under the order even
if that party is not believed to habitually reside in the Province.

(2) Within 30 days after receiving notice of the registration of the
order, a party to the order may make an application to the Nova Scotia court to set
aside the registration.
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(3) A party who makes an application under subsection (2) shall
give notice of it to the designated authority and to the claimant in accordance with
the regulations.

(4) On an application under subsection (2), the Nova Scotia court
may

(a) confirm the registration; or

(b) set aside the registration if the Nova Scotia court deter-
mines that

(i) in the proceeding in which the order was made,
a party to the order did not have proper notice or a reasonable
opportunity to be heard,

(ii) the order is contrary to public policy in the
Province,

(iii) the court that made the order did not have juris-
diction to make it,

(iv) it is not satisfied with the authenticity or integ-
rity of the order made in a reciprocating jurisdiction outside of
Canada, or

(v) in the proceeding in which the order was origi-
nally registered within Canada a party to the order did not
have proper notice or a reasonable opportunity to be heard.

(5) For the purpose of subclause (4)(b)(iii), the Nova Scotia court
shall not determine that the court that made the order did not have the jurisdiction to
make the order if

(a) both parties to the order were habitually resident in the
jurisdiction in which the order was made; or

(b) a party who was not habitually resident in the jurisdic-
tion in which the order was made was subject to the jurisdiction of
the court that made the order under the Province’s conflict of laws
rules.

(6) The Nova Scotia court may set aside registration of an order
made in a reciprocating jurisdiction outside Canada under subclause (4)(b)(iv) only
if it has requested a certified copy of the order and a certified copy of the order has
not been received.

(7) Where the Nova Scotia court sets aside the registration, it
shall give written reasons for its decision and send them to the designated authority.

(8) For the purpose of subclause (4)(b)(iii), a court has jurisdic-
tion where

(a) both parties to the order ordinarily reside in the recip-
rocating jurisdiction outside Canada; or

(b) a party does not ordinarily reside in the reciprocating
jurisdiction outside Canada but is subject to the jurisdiction of the
court that made the order.
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(9) The clerk of the Nova Scotia court shall give notice of a deci-
sion or order of that court to the parties and the designated authority in accordance
with the regulations.  2002, c. 9, s. 20; 2012, c. 24, s. 11; 2022, c. 16, s. 10.

Effect of setting aside
22 (1) Where the registration of an order made in a reciprocating

jurisdiction outside Canada is set aside under Section 21, the order shall be dealt
with under this Act as if it were a document corresponding to a support application
received under subsection 11(1) or a support variation application received under
subsection 36(1).

(2) Where the order does not contain the necessary information or
documents required for a support application or support variation application, the
designated authority shall request them from the claimant or from the appropriate
authority of the reciprocating jurisdiction in which the order was made, and no fur-
ther steps may be taken in the proceeding until the designated authority has received
the required material.  2002, c. 9, s. 21.

Deemed order
23 (1) An order made in a reciprocating jurisdiction outside Canada

received by the designated authority under this Part is deemed to be an order made
in a reciprocating jurisdiction within Canada and subsections 21(2) and (8) and Sec-
tion 22 do not apply if that order

(a) was previously registered in another province of Can-
ada under an Act that corresponds to this Act; and

(b) the registration has not been set aside in that province
of Canada.

(2) Notwithstanding subsection (1), the respondent may apply to
the Nova Scotia court under subsection 21(2) if the respondent did not receive
notice of registration in the province of Canada where the order was previously reg-
istered.  2022, c. 16, s. 11.

Conversion to Canadian currency
24 Where an order made in a reciprocating jurisdiction outside Canada

that has been registered and filed in accordance with Section 20 refers to an amount
of support that is not expressed in Canadian currency, the conversion of the amount
into Canadian currency must be determined by the designated authority in accord-
ance with the regulations.  2002, c. 9, s. 22.

Translation of foreign order not in English or French
25 (1) Where an order or other document from a reciprocating juris-

diction outside Canada is written in a language other than English or French, the
order or document must be accompanied by a translation of the order or document
into the English or French language.

(2) A translation required under subsection (1) must be authenti-
cated as being accurate by a certificate of the translator.  2002, c. 9, s. 23.
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PART IV

VARIATION OF ORDERS

Interpretation of Part
26 In this Part,

“applicant” means the party applying to vary a support order;

“respondent” means the party who is the respondent in a support-
variation application.  2002, c. 9, s. 24.

Application of Part
27 This Part applies in respect of support orders that are made in the

Province or made in a reciprocating jurisdiction and registered in a Nova Scotia
court under Part III or the former Act, but not in respect of provisional orders or
provisional variation orders.  2002, c. 9, s. 25.

Not necessary to re-register varied order
28 It is not necessary to re-register an order that is registered under

Part III and subsequently varied under this Part.  2002, c. 9, s. 26.

Variation in reciprocating jurisdiction
29 Where a support order originally made in the Province is varied in a

reciprocating jurisdiction under provisions that correspond to Sections 36 to 42, it is
deemed to be so varied in the Province.  2002, c. 9, s. 27.

Restrictions
30 (1) Nothing in this Part

(a) authorizes a judge of the Supreme Court of Nova Sco-
tia (Family Division) to vary a support order made in Canada by a
federally appointed judge; or

(b) allows a support order originally made under the
Divorce Act (Canada) to be varied except as authorized by a federal
enactment.

(2) Notwithstanding subsection (1), a judge of the Supreme Court
of Nova Scotia (Family Division) may make a provisional order to vary a support
order made in Canada under a provincial enactment by a federally appointed judge.
2002, c. 9, s. 28.

Support-variation application
31 (1) An applicant who habitually resides in the Province and

believes that the respondent habitually resides in a reciprocating jurisdiction may
start a process in the Province that could result in a variation order being made in
the reciprocating jurisdiction.

(2) To start the process, the applicant shall complete a support-
variation application that includes

(a) the applicant’s name and address for service;
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(b) a certified copy of the support order, unless the desig-
nated authority advises the applicant that a non-certified copy is
acceptable;

(c) a copy of the specific statutory or other legal authority
on which the application is based, unless the applicant is relying on
the law of the jurisdiction where the respondent habitually resides;

(d) details of the variation applied for, which may include
a termination of the support order; and

(e) the document described in subsection (3).

(3) The document must set out

(a) the respondent’s name and any information known to
the applicant that can be used to locate or identify the respondent;

(b) the respondent’s financial circumstances, to the extent
known by the applicant, including whether the respondent is receiv-
ing social assistance;

(c) whether the support order was assigned and any details
of the assignment known to the applicant;

(d) the name of each person, to the extent known by the
applicant, for whom support is payable or who would be affected by
the variation;

(e) the evidence in support of the application, including

(i) where support to the applicant or respondent is
an issue, information about their relationship, and

(ii) where the variation would affect support for a
child, information about the child’s financial and other cir-
cumstances;

(f) the prescribed information about the applicant’s finan-
cial circumstances; and

(g) any other prescribed information or documents.

(4) The applicant is not required to notify the respondent that a
proceeding has been started under this Section.  2002, c. 9, s. 29; 2012, c. 24, s. 12; 2022,
c. 16, s. 12.

Submission of variation application
32 (1) The applicant shall submit the support-variation application to

the designated authority in the Province, accompanied by a certified translation if
required by the appropriate authority in the reciprocating jurisdiction in which the
applicant believes the respondent is habitually resident.

(2) On receiving a support-variation application, the designated
authority shall

(a) review the application to ensure that it is complete; and
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(b) send a copy of the completed application, as soon as
practicable, to the appropriate authority in the reciprocating jurisdic-
tion in which the applicant believes the respondent habitually resides.

(3) On receiving a request for further information or documents
from a reciprocating jurisdiction under an enactment in that jurisdiction that corre-
sponds to clause 38(3)(a), the applicant shall provide the further information or doc-
uments, within the time referred to in the request and in accordance with the
regulations.

(4) On receiving a copy of an order and reasons, if any, from a
reciprocating jurisdiction under an enactment in that jurisdiction that corresponds to
Section 40, the designated authority shall provide a copy of the order and reasons, if
any, to the applicant, in accordance with the regulations.  2002, c. 9, s. 30; 2012, c. 24,
s. 13; 2022, c. 16, s. 13.

Where respondent not in reciprocating jurisdiction
33 Where the applicant habitually resides in the Province and the

respondent either

(a) no longer habitually resides in a reciprocating jurisdiction; or

(b) habitually resides in a reciprocating jurisdiction that cannot,
under its laws, or will not, facilitate the determination of a support-variation
application,

the applicant may apply directly to the Nova Scotia court to vary the support order,
and the court may make a variation order if the respondent has been given notice of
the proceeding.  2012, c. 24, s. 14.

Provisional variation order
34 (1) Where the applicant reasonably believes that the respondent

habitually resides in a reciprocating jurisdiction that requires a provisional variation
order, the Nova Scotia court may, on the applicant’s application and without notice
to the respondent, make a provisional variation order taking into account the legal
authority on which the applicant’s application for variation is based.

(2) Evidence on an application under subsection (1) may be given
orally, in writing or as the court may allow.

(3) Where a provisional variation order is made, the court shall
send it to the designated authority which shall send to the reciprocating jurisdiction

(a) a certified copy of the provisional variation order; and

(b) a support-variation application referred to in subsec-
tion 31(2).

(4) Where, in considering whether to confirm a provisional varia-
tion order, a court in a reciprocating jurisdiction sends a matter back for further evi-
dence to the Nova Scotia court that made the provisional variation order, the Nova
Scotia court shall, after giving notice to the applicant, receive further evidence.

(5) Where evidence is received under subsection (4), the clerk of
the Nova Scotia court shall send to the court in the reciprocating jurisdiction
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(a) a certified copy of the evidence; and

(b) where the Nova Scotia court considers it appropriate to
modify its provisional variation order, a certified copy of the order as
modified.

(6) Where a provisional variation order made under this Section
comes before a court in a reciprocating jurisdiction and confirmation is denied in
respect of one or more persons for whom support is payable, the Nova Scotia court
that made the provisional variation order may, on application within six months
after the denial of confirmation, reopen the matter, receive further evidence and
make a new provisional variation order for a person in respect of whom confirma-
tion was denied.  2002, c. 9, s. 32; 2012, c. 24, s. 15; 2022, c. 16, s. 14.

Application of Sections 36 to 42
35 (1) Sections 36 to 42 apply in respect of

(a) provisional variation orders referred to in clause (b) of
the definition of “provisional variation order” in Section 2; and

(b) documents from reciprocating jurisdictions correspon-
ding to a support-variation application described in subsection 31(2).

(2) In Sections 36 to 42, “support-variation application” refers to
the orders and documents described in subsection (1).  2002, c. 9, s. 33.

Variation application from another jurisdiction
36 (1) Where the designated authority receives a support-variation

application from an appropriate authority in a reciprocating jurisdiction with infor-
mation that the respondent habitually resides in the Province, it shall serve on the
respondent, in accordance with the regulations,

(a) a copy of the support-variation application; and

(b) a notice requiring the respondent to appear at a place
and time set out in the notice and to provide the information or docu-
ments required by the regulations.

(2) For greater certainty, the applicant is not required to be served
with the notice, information or documents referred to in clause (1)(b).

(3) Where the designated authority knows or believes that the
respondent is habitually resident in another reciprocating jurisdiction in Canada, the
designated authority shall forward the support-variation application to the appropri-
ate authority in that other reciprocating jurisdiction and shall notify the appropriate
authority in the originating reciprocating jurisdiction that it has done so.

(4) Where the designated authority

(a) is unable to determine where the respondent resides;

(b) is unable to serve the respondent in accordance with
subsection (1); or

(c) knows or believes that the respondent is habitually res-
ident in a jurisdiction outside Canada,
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the designated authority shall return the support-variation application to the appro-
priate authority in the originating reciprocating jurisdiction with any available infor-
mation respecting the location and circumstances of the respondent.  2002, c. 9, s. 34;
2012, c. 24, s. 16; 2015, c. 40, s. 2.

Notice of hearing
37 (1) When the Nova Scotia court receives a support-variation

application under Section 36, the clerk shall serve on the respondent, in accordance
with the regulations,

(a) a copy of the support-variation application; and

(b) a notice requiring the respondent to appear at a place
and time set out in the notice and to provide the prescribed informa-
tion or documents.

(2) For greater certainty, the applicant is not required to be served
with the notice, information or documents referred to in clause (1)(b).  2002, c. 9, s. 35;
2015, c. 40, s. 3.

Information to be considered by court
38 (1) In dealing with a support-variation application, the Nova Sco-

tia court shall consider

(a) the evidence provided to the Nova Scotia court; and

(b) the documents sent from the reciprocating jurisdiction.

(2) The Nova Scotia court may receive evidence, information or
documents under this Section from a party or witness by telephone or other means
of technology unless it would not be appropriate to do so in the circumstances.

(3) Where the Nova Scotia court needs further information or
documents from the applicant to consider making a support-variation order, the
Nova Scotia court shall

(a) send the designated authority a direction to request the
information or documents from the applicant or the appropriate
authority in the reciprocating jurisdiction; and

(b) adjourn the hearing.

(4) When the Nova Scotia court acts under subsection (3), it may
also make an interim support-variation order.

(5) Where the Nova Scotia court does not receive the information
or documents requested under subsection (3) within 12 months after the request is
made, it may dismiss the support-variation application and terminate any interim
support-variation order made under subsection (4).

(6) The dismissal of the application under subsection (5) does not
preclude the applicant from commencing a new support-variation application.  2002,
c. 9, s. 36; 2012, c. 24, s. 17; 2022, c. 16, s. 15.
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Choice of law rules
39 The following rules apply with respect to determining entitlement to

receive or to continue to receive support and the amount of support:

(a) in determining a child’s entitlement to receive or to continue
to receive support, the Nova Scotia court shall first apply Nova Scotia law
but, where the child is not entitled to support under Nova Scotia law, the
Nova Scotia court shall apply the law of the jurisdiction in which the child is
habitually resident;

(b) in determining the amount of support for a child, the Nova
Scotia court shall apply Nova Scotia law, including, for greater certainty, the
Child Support Guidelines, as amended from time to time, made under the
Parenting and Support Act;

(c) in determining the entitlement of a party other than a child to
receive or continue to receive support, the Nova Scotia court shall first apply
Nova Scotia law but, where the party is not entitled to support under Nova
Scotia law, the Nova Scotia court shall apply

(i) the law of the jurisdiction in which the party habitually
resides, or

(ii) where the party is not entitled to support under the law
of the jurisdiction in which the party habitually resides, the law of the
jurisdiction in which the parties last maintained a common habitual
residence;

(d) in determining the amount of support for a party other than a
child, the Nova Scotia court shall apply Nova Scotia law.  2002, c. 9, s. 37; 2012,
c. 24, s. 18; 2015, c. 44, s. 47.

Order
40 (1) On the conclusion of a hearing, the Nova Scotia court may, in

respect of the applicant, a child or both,

(a) make a support-variation order;

(b) make an interim support-variation order and adjourn
the hearing to a specified date;

(c) adjourn the hearing to a specified date without making
an interim support-variation order; or

(d) refuse to make a support-variation order.

(2) The Nova Scotia court may make a retroactive support-
variation order.

(3) A support-variation order may require support to be paid in
periodic payments, as a lump sum or both.

(4) Where the Nova Scotia court refuses to make a support-
variation order, it shall give written reasons for its decision and send them to the
designated authority.
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(5) Where it is not apparent on the face of an order made under
this Section which law the Nova Scotia court applied in accordance with Section 39,
it is presumed that the court applied Nova Scotia law.  2002, c. 9, s. 38; 2012, c. 24, s. 19.

Order where notice not complied with
41 (1) Where the respondent does not appear as required in the

notice or does not provide the information or documents required under clause
37(1)(b), the Nova Scotia court may make an order in the absence of the respondent
or of the information or documents and in making the order may draw any inference
it considers appropriate.

(2) Where the Nova Scotia court makes an order under subsection
(1), it shall send a copy of the order to the designated authority and to the respond-
ent in accordance with the regulations.  2002, c. 9, s. 39; 2022, c. 16, s. 16.

Sending order to reciprocating jurisdiction
42 When it receives an order that is made under Section 40 or 41, the

designated authority shall, as soon as practicable, send a copy of it with reasons, if
any, to the appropriate authority in the reciprocating jurisdiction in which the appli-
cant resides and, where the support order was originally made in another reciprocat-
ing jurisdiction, to the appropriate authority in that jurisdiction.  2002, c. 9, s. 40; 2012,
c. 24, s. 20; 2022, c. 16, s. 17.

Variation of registered orders
43 (1) This Section applies to the variation of a support order or a

support-variation order referred to in subsection (2), other than a variation that has
been commenced by a support-variation application under Part IV.

(2) The Nova Scotia court may, on a party’s application, after tak-
ing into account any right of a government under Section 53, vary a support order or
a support-variation order made or registered in the Province under this Act or the
former Act if

(a) both the applicant and respondent accept the Nova
Scotia court’s jurisdiction;

(b) both the applicant and respondent habitually reside in
the Province; or

(c) the respondent habitually resides in the Province and
the support order was registered by the applicant under Part III or the
former Act.

(3) The Parenting and Support Act applies for the purpose of var-
ying a support order or a support-variation order under the circumstances referred to
in subsection (2) as if the order being varied were an order for support under that
Act.  2012, c. 24, s. 21; 2015, c. 44, s. 48.
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PART V

APPEALS AND MISCELLANEOUS

Appeal
44 (1) Subject to subsections (2) and (4), a claimant, applicant or

respondent or the designated authority may appeal any decision of the Nova Scotia
court under this Act to the Nova Scotia Court of Appeal.

(2) An appeal must be commenced within 90 days after the date
the Nova Scotia court’s decision is entered as a judgment.

(3) Notwithstanding subsection (2), the Nova Scotia Court of
Appeal may extend the appeal period even after it has expired.

(4) A person responding to an appeal under subsection (2) may
appeal a decision in the same proceeding within 30 days after receiving notice of the
appeal.

(5) An order under appeal remains in force pending the determi-
nation of the appeal unless the court that made the order or the Nova Scotia Court of
Appeal orders otherwise.

(6) The registrar of the Nova Scotia Court of Appeal shall send a
copy of that court’s decision on the appeal to the designated authority which shall
notify the appropriate authority in the reciprocating jurisdiction of the decision on
the appeal.  2002, c. 9, s. 42.

Appointment of designated authority
45 (1) The Attorney General may appoint one or more persons to act

as the designated authority in the Province for the purpose of this Act.

(2) The person appointed under subsection (1) may, in writing,
delegate any power or duty under this Act to any other person or persons.

(3) No proceeding for damages may be commenced against the
designated authority or any employee of the designated authority’s office for any act
done in good faith in the execution or intended execution of any duty or authority
under this Act or for any alleged neglect or default in the execution in good faith of
any duty or authority under this Act.  2002, c. 9, s. 43.

Sending of documents by designated authority
46 On receipt of an order or document to be sent under this Act to a

reciprocating jurisdiction, the designated authority shall send the order or document
to the appropriate authority of the reciprocating jurisdiction.  2002, c. 9, s. 44.

Sending documents electronically
47 An order or other document referred to in Section 46 may be trans-

mitted electronically with the approval of the appropriate authority of the recipro-
cating jurisdiction.  2022, c. 16, s. 18.
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Receiving documents electronically
48 Subject to the regulations, the designated authority may receive docu-

ments transmitted electronically from an appropriate authority in a reciprocating
jurisdiction.  2022, c. 16, s. 18.

Documents may be anonymized
49 The designated authority may remove any contact or other identify-

ing information from any document to be sent or disclosed by the designated
authority.  2022, c. 16, s. 18.

Confidential information
50 On application by a party, the designated authority or on its own

motion, the court may order that any information provided for the purpose of a pro-
ceeding under this Act be kept confidential and not form part of the public record.
2022, c. 16, s. 18.

Translation of orders and documents
51 Where a reciprocating jurisdiction requires an order or other docu-

ment to be translated into a language other than English or French, the person for
whom the order or document is being transmitted shall provide the required transla-
tion together with a certificate of the translator authenticating the accuracy of the
translation.  2002, c. 9, s. 45.

Designated authority to carry out currency conversion
52 Where a support order or an application made in a reciprocating juris-

diction outside Canada and received by the Nova Scotia court under this Act refers
to an amount of support that is not expressed in Canadian currency, the designated
authority shall convert the amount into Canadian currency in accordance with the
regulations.  2002, c. 9, s. 46.

Right of subrogation
53 (1) In this Section, “assistance” means a benefit, assistance or

income support under the Social Assistance Act and Employment Support and
Income Assistance Act.

(2) Any government or agency of government that is providing or
has provided assistance to or on behalf of a person who is entitled to make a claim
for support has the rights of a claimant or applicant under this Act for the following
purposes:

(a) obtaining support or a variation of support in the name
of the government or the agency of the government;

(b) obtaining reimbursement of the assistance provided to
or on behalf of that person by the government or the agency of gov-
ernment;

(c) sending an order to the designated authority for regis-
tration.

(3) Where a person who is required to pay support makes an
application for a variation under Part IV, a government or agency of government has
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the rights of the respondent with respect to the application for the following pur-
poses if the government or the agency of government is providing or has provided
assistance to or on behalf of the respondent:

(a) to respond to the application for variation of the sup-
port order for that person;

(b) to obtain reimbursement of the assistance provided to
or on behalf of that person by the government or the agency of gov-
ernment.  2002, c. 9, s. 47.

Terminology
54 Where, in a proceeding under this Act, a document from a court in a

reciprocating jurisdiction contains terminology different from the terminology in
this Act or contains terminology or is in a form different than that customarily in use
in the Nova Scotia court, the Nova Scotia court shall give a broad and liberal inter-
pretation to the terminology or form so as to give effect to the document, including
giving effect to statements contained in a document in accordance with subsections
57(3) and (4).  2002, c. 9, s. 48; 2022, c. 16, s. 19.

Judicial notice of law of reciprocating jurisdiction
55 (1) In a proceeding under this Act, the Nova Scotia court shall

take judicial notice of the law of a reciprocating jurisdiction and, where required,
apply it.

(2) An enactment of a reciprocating jurisdiction may be pleaded
and proved for the purposes of this Act by producing a copy of the enactment
received from the reciprocating jurisdiction.  2002, c. 9, s. 49.

Proof of appointment
56 In a proceeding under this Act, a document purporting to be signed

by a judge, officer of a court or public officer in a reciprocating jurisdiction is,
unless the contrary is proved, proof of the appointment, signature and authority of
the person who signed it.  2002, c. 9, s. 50.

Receipt in evidence
57 (1) Statements in writing sworn or affirmed to by the maker, dep-

ositions or transcripts of evidence taken in a reciprocating jurisdiction are deemed
to have been sworn or affirmed by an authority under Section 72 of the Evidence
Act and may be received in evidence by a Nova Scotia court under this Act.

(2) Default in paying support or arrears of support may be proved
by a sworn document made by a person who declares that the person has knowledge
of, or information and belief concerning, the default or arrears.

(3) Where a document from a reciprocating jurisdiction corre-
sponding to a support application described in subsection 8(2) or a support-variation
application described in subsection 32(2) has not been sworn to or affirmed, the
Nova Scotia court may receive the document in evidence as proof of the content of
the document in the absence of evidence to the contrary if
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(a) the document includes a statement by the claimant or
applicant declaring that the matters set out in the document are true;
and

(b) the document was transmitted by an appropriate
authority in a reciprocating jurisdiction to the designated authority in
accordance with the regulations.

(4) Where the Nova Scotia court is not satisfied with the authen-
ticity or integrity of the document referred to in subsection (3), it may require the
claimant or applicant to

(a) swear to or affirm the document;

(b) provide a sworn or affirmed statement that attests to
the truth of the statements set out in the document; or

(c) appear before the Nova Scotia court by telephone or
other means of technology to

(i) swear or affirm that the contents of the docu-
ment are true, or

(ii) give oral evidence.  2002, c. 9, s. 51; 2022, c. 16, s. 20.

Spouses as witnesses
58 Spouses are competent and compellable witnesses against each other

in proceedings under this Act.  2002, c. 9, s. 52.

Other remedies not impaired
59 This Act does not impair any other remedy available to a person, the

Province, a province of Canada, a jurisdiction outside Canada or a political subdivi-
sion or official agency of the Province, of a province of Canada or of a jurisdiction
outside Canada.  2002, c. 9, s. 53.

Request to locate
60 (1) In this Section,

“interjurisdictional application” means a support application,
a support-variation application or a request to register a support order
made in a reciprocating jurisdiction under this Act;

“request to locate” means a written request to locate a person
for the purpose of facilitating a proceeding relating to the establish-
ment, variation, registration or enforcement of a support order.

(2) This Section binds the Crown in right of the Province.

(3) Where the designated authority receives a request to locate
from an appropriate authority in a reciprocating jurisdiction, the designated author-
ity may request a public body, including the Crown in right of the Province, to pro-
vide in writing any information in the possession or control of the public body,
including the Crown, respecting the whereabouts of a person who is named in the
request to locate to enable the appropriate authority to determine if an interjurisdic-
tional application should be sent to the Province.
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(4) Where the designated authority receives a request to locate
from an appropriate authority in a reciprocating jurisdiction, the designated author-
ity may respond to the request by advising the appropriate authority whether the
person has been located in the Province, but the designated authority may not dis-
close specific information concerning the person’s location.

(5) Upon receiving an interjurisdictional application, the desig-
nated authority may request a public body, including the Crown in right of the
Province, to provide in writing any information in the possession or control of the
public body, including the Crown, respecting the whereabouts of a person named in
the application, to the designated authority to locate the person for the purpose of
facilitating service of notice of the interjurisdictional application on the person.

(6) Information received or disclosed under this Section by the
designated authority or another person may be used or disclosed for the purpose of
carrying out duties and powers in accordance with this Act and the regulations but is
otherwise confidential.

(7) A public body, including the Crown in right of the Province,
that receives a request for information under this Section shall provide the informa-
tion within 14 days of the day on which the request is received.

(8) Where, on application to a court, it appears that the designated
authority has been refused information after making a request pursuant to this
Section, the court may order a public body, including the Crown in right of the
Province, to provide the designated authority with the information.

(9) This Section applies notwithstanding any other Act or regula-
tion and notwithstanding any common-law rule of confidentiality except solicitor-
client privilege.

(10) No action lies against any person or public body, including the
Crown in right of the Province and a servant or agent of the Crown, who provides
information in accordance with this Section.

(11) Any person or public body, including the Crown in right of the
Province and a servant or agent of the Crown, who knowingly withholds, misleads
or gives false information to the designated authority or in response to an order of
the court pursuant to this Section is guilty of an offence and liable on summary con-
viction to a fine of not more than $2,000 or to imprisonment for not more than six
months, or to both a fine and imprisonment.

(12) The following records are not required to be provided to the
designated authority under this Section:

(a) a record of a person acting in a judicial or quasi-
judicial capacity, such as a note, communication or draft decision;

(b) any record sealed by court order or judicial direction;

(c) a judicial administration record as defined in the Free-
dom of Information and Protection of Privacy Act.  2012, c. 24, s. 22.
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Regulations respecting reciprocating jurisdictions
61 (1) Where the Governor in Council is satisfied that laws are or

will be in effect in a jurisdiction for the reciprocal enforcement of support orders
made in the Province on a basis substantially similar to this Act, the Governor in
Council may make regulations declaring that jurisdiction to be a reciprocating juris-
diction.

(2) In declaring a jurisdiction to be a reciprocating jurisdiction
under subsection (1), the Governor in Council may impose any conditions with
respect to the enforcement and recognition of support orders made or registered in
that jurisdiction.

(3) The Governor in Council may, by regulation, revoke a decla-
ration made under subsection (1), and the jurisdiction to which the revocation
relates ceases to be a reciprocating jurisdiction for the purpose of this Act.  2002, c. 9,
s. 54.

Regulations
62 The Governor in Council may make regulations

(a) respecting notices, information and documents required by
this Act;

(b) respecting the serving or giving of notices, information and
documents under this Act;

(c) respecting proceedings under this Act;

(d) respecting conversion into Canadian currency for the purpose
of Sections 24 and 52;

(e) respecting forms for the purpose of this Act;

(f) prescribing anything that is referred to in this Act as being
prescribed;

(g) defining any word or expression used but not defined in this
Act;

(h) respecting any matter the Governor in Council considers nec-
essary or advisable to carry out effectively the intent and purpose of this Act.
2002, c. 9, s. 55; 2012, c. 24, s. 23; 2012, c. 62, s. 2.

Regulations Act
63 The exercise by the Governor in Council of the authority contained in

Sections 61 and 62 is a regulation within the meaning of the Regulations Act.  2002,
c. 9, s. 56.

Application of former Act
64 (1) An order that was made or registered under the former Act

remains effective and may be varied, enforced or otherwise dealt with as if it had
been made or registered under this Act.

(2) Where the respondent received notice of a hearing to consider
a provisional order or a provisional variation order or notice of registration of a final
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order under the former Act before March 31, 2003, the matter must be dealt with in
accordance with the former Act as if it had not been repealed.

(3) Where a person who habitually resides in the Province applied
for a provisional order or a provisional variation order under the former Act before
March 31, 2003, the application continues under the former Act as if it had not been
repealed.

(4) Where a final order was received for registration under the
former Act before March 31, 2003, but, on that day, has not yet been registered, the
order must be dealt with in accordance with this Act as if it had been received under
Part III.

(5) Where a provisional order or a provisional variation order was
received under the former Act before March 31, 2003, but, on that day, the respond-
ent had not received notice of the hearing to consider the order, the order must be
dealt with in accordance with this Act as if it had been received under Part III or
Part IV, as the case may be.  2002, c. 9, s. 57; 2012, c. 24, s. 24.

__________
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Short title
1 This Act may be cited as the International Child Abduction Act.  R.S.,

c. 67, s. 1.

Interpretation
2 In this Act, “Convention” means the Convention on the Civil Aspects

of International Child Abduction set out in the Schedule to this Act.  R.S., c. 67, s. 2.

Effective date of Convention
3 On, from and after the date the Convention enters into force in

respect of the Province as determined by the Convention, except as provided in
Section 4, the Convention is in force in the Province and the provisions thereof are
law in the Province.  R.S., c. 67, s. 3.

Crown not bound to assume costs
4 The Crown is not bound to assume any cost resulting under the

Convention from the participation of legal counsel or advisers or from court pro-
ceedings except in accordance with the Legal Aid Act.  R.S., c. 67, s. 4.

Central authority
5 The Attorney General is the central authority for the Province for the

purpose of the Convention.  R.S., c. 67, s. 5.
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Application to court
6 An application may be made to a court in pursuance of a right or an

obligation under the Convention.  R.S., c. 67, s. 6.

Declaration that Convention applies
7 The Attorney General shall request the Government of Canada to

submit a declaration to the Ministry for Foreign Affairs of the Kingdom of the
Netherlands declaring that the Convention extends to the Province.  R.S., c. 67, s. 7.

Publication of effective date of Convention
8 The Attorney General shall cause to be published in the Royal

Gazette the date the Convention comes into force in the Province.  R.S., c. 67, s. 8.

Regulations
9 The Governor in Council may make such regulations as are necessary

to carry out the intent and purpose of this Act.  R.S., c. 67, s. 9.

Conflict with other Acts
10 Where there is a conflict between this Act and any other enactment,

this Act prevails.  R.S., c. 67, s. 10.

SCHEDULE

CONVENTION ON THE CIVIL ASPECTS
OF INTERNATIONAL CHILD ABDUCTION

The States signatory to the present Convention,

Firmly convinced that the interests of children are of paramount importance in mat-
ters relating to their custody,

Desiring to protect children internationally from the harmful effects of their wrongful
removal or retention and to establish procedures to ensure their prompt return to the State of
their habitual residence, as well as to secure protection for rights of access,

Have resolved to conclude a Convention to this effect, and have agreed upon the fol-
lowing provisions:

CHAPTER I — SCOPE OF THE CONVENTION

Article 1

The objects of the present Convention are:

(a) to secure the prompt return of children wrongfully removed to or
retained in any Contracting State; and

(b) to ensure that rights of custody and of access under the law of one
Contracting State are effectively respected in the other Contracting States.

Article 2

Contracting States shall take all appropriate measures to secure within their territories
the implementation of the objects of the Convention. For this purpose they shall use the most
expeditious procedures available.
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Article 3

The removal or the retention of a child is to be considered wrongful where:

(a) it is in breach of rights of custody attributed to a person, an institution
or any other body, either jointly or alone, under the law of the State in which the child
was habitually resident immediately before the removal or retention; and

(b) at the time of removal or retention those rights were actually exer-
cised, either jointly or alone, or would have been so exercised but for the removal or
retention.

The rights of custody mentioned in sub-paragraph (a) above, may arise in particular
by operation of law or by reason of a judicial or administrative decision, or by reason of an
agreement having legal effect under the law of that State.

Article 4

The Convention shall apply to any child who was habitually resident in a Contracting
State immediately before any breach of custody or access rights. The Convention shall cease
to apply when the child attains the age of 16 years.

Article 5

For the purposes of this Convention:

(a) “rights of custody” shall include rights relating to the care of the per-
son of the child and, in particular, the right to determine the child’s place of resi-
dence;

(b) “rights of access” shall include the right to take a child for a limited
period of time to a place other than the child’s habitual residence.

CHAPTER II — CENTRAL AUTHORITIES

Article 6

A Contracting State shall designate a Central Authority to discharge the duties which
are imposed by the Convention upon such authorities.

Federal States, States with more than one system of law or States having autonomous
territorial organizations shall be free to appoint more than one Central Authority and to spec-
ify the territorial extent of their powers. Where a State has appointed more than one Central
Authority, it shall designate the Central Authority to which applications may be addressed for
transmission to the appropriate Central Authority within that State.

Article 7

Central Authorities shall co-operate with each other and promote co-operation
amongst the competent authorities in their respective States to secure the prompt return of
children and to achieve the other objects of this Convention.

In particular, either directly or through any intermediary, they shall take all appropri-
ate measures:

(a) to discover the whereabouts of a child who has been wrongfully
removed or retained;

(b) to prevent further harm to the child or prejudice to interested parties
by taking or causing to be taken provisional measures;

(c) to secure the voluntary return of the child or to bring about an amica-
ble resolution of the issues;

(d) to exchange, where desirable, information relating to the social back-
ground of the child;

(e) to provide information of a general character as to the law of their
State in connection with the application of the Convention;
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(f) to initiate or facilitate the institution of judicial or administrative pro-
ceedings with a view to obtaining the return of the child and, in a proper case, to
make arrangements for organizing or securing the effective exercise of rights of
access;

(g) where the circumstances so require, to provide or facilitate the provi-
sion of legal aid and advice, including the participation of legal counsel and advisers;

(h) to provide such administrative arrangements as may be necessary and
appropriate to secure the safe return of the child;

(i) to keep each other informed with respect to the operation of this Con-
vention and, as far as possible, to eliminate any obstacles to its application.

CHAPTER III — RETURN OF CHILDREN

Article 8

Any person, institution or other body claiming that a child has been removed or
retained in breach of custody rights may apply either to the Central Authority of the child’s
habitual residence or to the Central Authority of any other Contracting State for assistance in
securing the return of the child.

The application shall contain:

(a) information concerning the identity of the applicant, of the child and
of the person alleged to have removed or retained the child;

(b) where available, the date of birth of the child;

(c) the grounds on which the applicant’s claim for return of the child is
based;

(d) all available information relating to the whereabouts of the child and
the identity of the person with whom the child is presumed to be.

The application may be accompanied or supplemented by:

(e) an authenticated copy of any relevant decision or agreement;

(f) a certificate or an affidavit emanating from a Central Authority, or
other competent authority of the State of the child’s habitual residence, or from a
qualified person, concerning the relevant law of that State;

(g) any other relevant document.

Article 9

If the Central Authority which receives an application referred to in Article 8 has rea-
son to believe that the child is in another Contracting State, it shall directly and without delay
transmit the application to the Central Authority of that Contracting State and inform the
requesting Central Authority, or the applicant, as the case may be.

Article 10

The Central Authority of the State where the child is shall take or cause to be taken
all appropriate measures in order to obtain the voluntary return of the child.

Article 11

The judicial or administrative authorities of Contracting States shall act expeditiously
in proceedings for the return of children.

If the judicial or administrative authority concerned has not reached a decision within
six weeks from the date of commencement of the proceedings, the applicant or the Central
Authority of the requested State, on its own initiative or if asked by the Central Authority of
the requesting State, shall have the right to request a statement of the reasons for the delay. If
a reply is received by the Central Authority of the requested State, that Authority shall trans-
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mit the reply to the Central Authority of the requesting State, or to the applicant, as the case
may be.

Article 12

Where a child has been wrongfully removed or retained in terms of Article 3 and, at
the date of the commencement of the proceedings before the judicial or administrative
authority of the Contracting State where the child is, a period of less than one year has
elapsed from the date of the wrongful removal or retention, the authority concerned shall
order the return of the child forthwith.

The judicial or administrative authority, even where the proceedings have been com-
menced after the expiration of the period of one year referred to in the preceding paragraph,
shall also order the return of the child, unless it is demonstrated that the child is now settled in
its new environment.

Where the judicial or administrative authority in the requested State has reason to
believe that the child has been taken to another State, it may stay the proceedings or dismiss
the application for the return of the child.

Article 13

Notwithstanding the provisions of the preceding Article, the judicial or administra-
tive authority of the requested State is not bound to order the return of the child if the person,
institution or other body which opposes its return establishes that:

(a) the person, institution or other body having the care of the person of
the child was not actually exercising the custody rights at the time of removal or
retention, or had consented to or subsequently acquiesced in the removal or retention;
or

(b) there is a grave risk that his or her return would expose the child to
physical or psychological harm or otherwise place the child in an intolerable situa-
tion.

The judicial or administrative authority may also refuse to order the return of the
child if it finds that the child objects to being returned and has attained an age and degree of
maturity at which it is appropriate to take account of its views.

In considering the circumstances referred to in this Article, the judicial and adminis-
trative authorities shall take into account the information relating to the social background of
the child provided by the Central Authority or other competent authority of the child’s habit-
ual residence.

Article 14

In ascertaining whether there has been a wrongful removal or retention within the
meaning of Article 3, the judicial or administrative authorities of the requested State may take
notice directly of the law of, and of judicial or administrative decisions, formally recognized
or not in the State of the habitual residence of the child, without recourse to the specific pro-
cedures for the proof of that law or for the recognition of foreign decisions which would oth-
erwise be applicable.

Article 15

The judicial or administrative authorities of a Contracting State may, prior to the
making of an order for the return of the child, request that the applicant obtain from the
authorities of the State of the habitual residence of the child a decision or other determination
that the removal or retention was wrongful within the meaning of Article 3 of the Conven-
tion, where such a decision or determination may be obtained in that State. The Central
Authorities of the Contracting States shall so far as practicable assist applicants to obtain such
a decision or determination.
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Article 16

After receiving notice of a wrongful removal or retention of a child in the sense of
Article 3, the judicial or administrative authorities of the Contracting State to which the child
has been removed or in which it has been retained shall not decide on the merits of rights of
custody until it has been determined that the child is not to be returned under this Convention
or unless an application under this Convention is not lodged within a reasonable time follow-
ing receipt of the notice.

Article 17

The sole fact that a decision relating to custody has been given in or is entitled to rec-
ognition in the requested State shall not be a ground for refusing to return a child under this
Convention, but the judicial or administrative authorities of the requested State may take
account of the reasons for that decision in applying this Convention.

Article 18

The provisions of this Chapter do not limit the power of a judicial or administrative
authority to order the return of the child at any time.

Article 19

A decision under this Convention concerning the return of the child shall not be taken
to be a determination on the merits of any custody issue.

Article 20

The return of the child under the provisions of Article 12 may be refused if this would
not be permitted by the fundamental principles of the requested State relating to the protec-
tion of human rights and fundamental freedoms.

CHAPTER IV — RIGHTS OF ACCESS

Article 21

An application to make arrangements for organizing or securing the effective exer-
cise of rights of access may be presented to the Central Authorities of the Contracting States
in the same way as an application for the return of a child.

The Central Authorities are bound by the obligations of co-operation which are set
forth in Article 7 to promote the peaceful enjoyment of access rights and the fulfilment of any
conditions to which the exercise of those rights may be subject. The Central Authorities shall
take steps to remove, as far as possible, all obstacles to the exercise of such rights.

The Central Authorities, either directly or through intermediaries, may initiate or
assist in the institution of proceedings with a view to organizing or protecting these rights and
securing respect for the conditions to which the exercise of these rights may be subject.

CHAPTER V — GENERAL PROVISIONS

Article 22

No security, bond or deposit, however described, shall be required to guarantee the
payment of costs and expenses in the judicial or administrative proceedings falling within the
scope of this Convention.

Article 23

No legalization or similar formality may be required in the context of this Conven-
tion.
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Article 24

Any application, communication or other document sent to the Central Authority of
the requested State shall be in the original language, and shall be accompanied by a transla-
tion into the official language or one of the official languages of the requested State or, where
that is not feasible, a translation into French or English.

However, a Contracting State may, by making a reservation in accordance with Arti-
cle 42, object to the use of either French or English, but not both, in any application, commu-
nication or other document sent to its Central Authority.

Article 25

Nationals of the Contracting State and persons who are habitually resident within
those States shall be entitled in matters concerned with the application of this Convention to
legal aid and advice in any other Contracting State on the same conditions as if they them-
selves were nationals of and habitually resident in that State.

Article 26

Each Central Authority shall bear its own costs in applying this Convention.

Central Authorities and other public services of Contracting States shall not impose
any charges in relation to applications submitted under this Convention. In particular, they
may not require any payment from the applicant towards the costs and expenses of the pro-
ceedings or, where applicable, those arising from the participation of legal counsel or advis-
ers. However, they may require the payment of the expenses incurred or to be incurred in
implementing the return of the child.

However, a Contracting State may, by making a reservation in accordance with Arti-
cle 42, declare that it shall not be bound to assume any costs referred to in the preceding par-
agraph resulting from the participation of legal counsel or advisers or from court proceedings,
except insofar as those costs may be covered by its system of legal aid and advice.

Upon ordering the return of a child or issuing an order concerning rights of access
under this Convention, the judicial or administrative authorities may, where appropriate,
direct the person who removed or retained the child, or who prevented the exercise of rights
of access, to pay necessary expenses incurred by or on behalf of the applicant, including
travel expenses, any costs incurred or payments made for locating the child, the costs of legal
representation of the applicant, and those of returning the child.

Article 27

When it is manifest that the requirements of this Convention are not fulfilled or that
the application is otherwise not well founded, a Central Authority is not bound to accept the
application. In that case, the Central Authority shall forthwith inform the applicant or the
Central Authority through which the application was submitted, as the case may be, of its rea-
sons.

Article 28

A Central Authority may require that the application be accompanied by a written
authorization empowering it to act on behalf of the applicant, or to designate a representative
so to act.

Article 29

This Convention shall not preclude any person, institution or body who claims that
there has been a breach of custody or access rights within the meaning of Article 3 or 21 from
applying directly to the judicial or administrative authorities of a Contracting State, whether
or not under the provisions of this Convention.

Article 30

Any application submitted to the Central Authorities or directly to the judicial or
administrative authorities of a Contracting State in accordance with the terms of this Conven-
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tion, together with documents and any other information appended thereto or provided by a
Central Authority, shall be admissible in the courts or administrative authorities of the Con-
tracting States.

Article 31

In relation to a State which in matters of custody of children has two or more systems
of law applicable in different territorial units:

(a) any reference to habitual residence in that State shall be construed as
referring to habitual residence in a territorial unit of that State;

(b) any reference to the law of the State of habitual residence shall be
construed as referring to the law of the territorial unit in that State where the child
habitually resides.

Article 32

In relation to a State which in matters of custody of children has two or more systems
of law applicable to different categories of persons, any reference to the law of that State shall
be construed as referring to the legal system specified by the law of that State.

Article 33

A State within which different territorial units have their own rules of law in respect
of custody of children shall not be bound to apply this Convention where a State with a uni-
fied system of law would not be bound to do so.

Article 34

This Convention shall take priority in matters within its scope over the Convention of
5 October l961 concerning the powers of authorities and the law applicable in respect of the
protection of minors, as between Parties to both Conventions. Otherwise the present Conven-
tion shall not restrict the application of an international instrument in force between the State
of origin and the State addressed or other law of the State addressed for the purposes of
obtaining the return of a child who has been wrongfully removed or retained or of organizing
access rights.

Article 35

This Convention shall apply as between Contracting States only to wrongful remov-
als or retentions occurring after its entry into force in those States.

Where a declaration has been made under Article 39 or 40, the reference in the
preceding paragraph to a Contracting State shall be taken to refer to the territorial unit or units
in relation to which this Convention applies.

Article 36

Nothing in this Convention shall prevent two or more Contracting States, in order to
limit the restrictions to which the return of the child may be subject, from agreeing among
themselves to derogate from any provisions of this Convention which may imply such a
restriction.

CHAPTER VI — FINAL CLAUSES

Article 37

The Convention shall be open for signature by the States which were Members of the
Hague Conference on Private International Law at the time of its Fourteenth Session.

It shall be ratified, accepted or approved and the instruments of ratification, accept-
ance or approval shall be deposited with the Ministry of Foreign Affairs of the Kingdom of
the Netherlands.
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Article 38

Any other State may accede to the Convention.

The instrument of accession shall be deposited with the Ministry of Foreign Affairs
of the Kingdom of the Netherlands.

The Convention shall enter into force for a state acceding to it on the first day of the
third calendar month after the deposit of its instrument of accession.

The accession will have effect only as regards the relations between the acceding
State and such Contracting States as will have declared their acceptance of the accession.
Such a declaration will also have to be made by any Member State ratifying, accepting or
approving the Convention after an accession. Such declaration shall be deposited at the Min-
istry of Foreign Affairs of the Kingdom of the Netherlands; this Ministry shall forward,
through diplomatic channels, a certified copy to each of the Contracting States.

The Convention will enter into force as between the acceding State and the State that
has declared its acceptance of the accession on the first day of the third calendar month after
the deposit of the declaration of acceptance.

Article 39

Any State may, at the time of signature, ratification, acceptance, approval or acces-
sion, declare that the Convention shall extend to all the territories for the international rela-
tions of which it is responsible, or to one or more of them. Such a declaration shall take effect
at the time the Convention enters into force for that State.

Such declaration, as well as any subsequent extension, shall be notified to the Minis-
try of Foreign Affairs of the Kingdom of the Netherlands.

Article 40

If a Contracting State has two or more territorial units in which different systems of
law are applicable in relation to matters dealt with in this Convention, it may at the time of
signature, ratification, acceptance, approval or accession declare that this Convention shall
extend to all its territorial units or only to one or more of them and may modify this declara-
tion by submitting another declaration at any time.

Any such declaration shall be notified to the Ministry of Foreign Affairs of the King-
dom of the Netherlands and shall state expressly the territorial units to which the Convention
applies.

Article 41

Where a Contracting State has a system of government under which executive, judi-
cial and legislative powers are distributed between central and other authorities within that
State, its signature or ratification, acceptance or approval of, or accession to this Convention,
or its making of any declaration in terms of Article 40 shall carry no implication as to the
internal distribution of powers within that State.

Article 42

Any State may, not later than the time of ratification, acceptance, approval or acces-
sion, or at the time of making a declaration in terms of Article 39 or 40, make one or both of
the reservations provided for in Article 24 and Article 26, third paragraph. No other reserva-
tion shall be permitted.

Any State may at any time withdraw a reservation it has made. The withdrawal shall
be notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands.

The reservation shall cease to have effect on the first day of the third calendar month
after the notification referred to in the preceding paragraph.
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Article 43

The Convention shall enter into force on the first day of the third calendar month
after the deposit of the third instrument of ratification, acceptance, approval or accession
referred to in Articles 37 and 38.

Thereafter the Convention shall enter into force:

1. for each State ratifying, accepting, approving or acceding to it subse-
quently, on the first day of the third calendar month after the deposit of its instrument
of ratification, acceptance, approval or accession;

2. for any territory or territorial unit to which the Convention has been
extended in conformity with Article 39 or 40, on the first day of the third calendar
month after the notification referred to in that Article.

Article 44

The Convention shall remain in force for five years from the date of its entry into
force in accordance with the first paragraph of Article 43 even for States which subsequently
have ratified, accepted, approved it or acceded to it.

If there has been no denunciation, it shall be renewed tacitly every five years.

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom
of the Netherlands at least six months before the expiry of the five year period. It may be lim-
ited to certain of the territories or territorial units to which the Convention applies.

The denunciation shall have effect only as regards the State which has notified it. The
Convention shall remain in force for the other Contracting States.

Article 45

The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the
States Members of the Conference, and the States which have acceded in accordance with
Article 38, of the following:

1. the signatures and ratifications, acceptances and approvals referred to
in Article 37;

2. the accessions referred to in Article 38;

3. the date on which the Convention enters into force in accordance
with Article 43;

4. the extensions referred to in Article 39;

5. the declarations referred to in Articles 38 and 40;

6. the reservations referred to in Article 24 and Article 26, third para-
graph, and the withdrawals referred to in Article 42;

7. the denunciations referred to in Article 44.

Done at The Hague, on the 25th day of October, 1980.

R.S., c. 67, Sch.

__________
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Short title
1 This Act may be cited as the International Commercial Arbitration

Act.  R.S., c. 234, s. 1.

Interpretation
2 (1) In this Act,
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“Convention” means the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, adopted by the United
Nations Conference on International Commercial Arbitration in New
York on June 10, 1958, as set out in Schedule A;

“International Law” means the Model Law On International
Commercial Arbitration, adopted by the United Nations Commission
on International Trade Law on June 21, 1985, as set out in Schedule B.

(2) Words and expressions used in this Act have the same
meaning as the corresponding words and expressions in the Convention and the
International Law, as the case may be.  R.S., c. 234, s. 2.

PART I

FOREIGN ARBITRAL AWARDS

Application of Convention
3 (1) Subject to this Act, the Convention applies in the Province.

(2) The Convention applies to arbitral awards and arbitration
agreements whether made before or after August 10, 1986, but applies only in
respect of differences arising out of commercial legal relationships, whether con-
tractual or not.  R.S., c. 234, s. 3.

Application to Court
4 For the purpose of seeking recognition of an arbitral award pursuant

to the Convention, an application must be made to the Supreme Court of Nova
Scotia.  R.S., c. 234, s. 4.

PART II

INTERNATIONAL COMMERCIAL ARBITRATION

Application of International Law
5 (1) Subject to this Act, the International Law applies in the Prov-

ince.

(2) The International Law applies to international commercial
arbitration agreements and awards, whether made before or after August 10, 1986.
R.S., c. 234, s. 5.

Encouragement of settlement
6 For the purpose of encouraging settlement of a dispute, an arbitral tri-

bunal may, with the agreement of the parties, employ mediation, conciliation or
other procedures at any time during the arbitration proceedings and, with the agree-
ment of the parties, the members of the arbitral tribunal are not disqualified from
resuming their roles as arbitrators by reason of the mediation, conciliation or other
procedure.  R.S., c. 234, s. 6.
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Where arbitrator replaced
7 (1) Unless the parties otherwise agree, if an arbitrator is replaced

or removed in accordance with the International Law, any hearing held prior to the
replacement or removal must be repeated.

(2) With respect to Article 15 of the International Law, the parties
may remove an arbitrator at any time prior to the final award, regardless of how the
arbitrator was appointed.  R.S., c. 234, s. 7.

Failure to make designation
8 Notwithstanding Article 28(2) of the International Law, if the parties

fail to make a designation pursuant to Article 28(1) of the International Law, the
arbitral tribunal shall apply the rules of law it considers to be appropriate given all
the circumstances respecting the dispute.  R.S., c. 234, s. 8.

Power of Court
9 (1) The Supreme Court of Nova Scotia, upon application of the

parties to two or more arbitration proceedings, may order

(a) the arbitration proceedings to be consolidated, on
terms it considers just;

(b) the arbitration proceedings to be heard at the same
time, or one immediately after another;

(c) any of the arbitration proceedings to be stayed until
after the determination of any other of them.

(2) Where the Court orders arbitration proceedings to be consoli-
dated pursuant to clause (1)(a) and all the parties to the consolidated arbitration pro-
ceedings are in agreement as to the choice of the arbitral tribunal for that arbitration
proceeding, the arbitral tribunal shall be appointed by the Court, but if all the parties
cannot agree, the Court may appoint the arbitral tribunal for that arbitration pro-
ceeding.

(3) Nothing in this Section is to be construed as preventing the
parties to two or more arbitration proceedings from agreeing to consolidate those
arbitration proceedings and taking such steps as are necessary to effect that consoli-
dation.  R.S., c. 234, s. 9.

Article 6
10 (1) The functions referred to in Article 6 of the International Law

shall be performed by the Supreme Court of Nova Scotia.

(2) For the purposes of the International Law, a reference to
“court” or “competent court”, where in the context it means a court in the Province,
means the Supreme Court of Nova Scotia except where the context otherwise
requires.  R.S., c. 234, s. 10.
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PART III

GENERAL

Stay of proceedings
11 Where, pursuant to Article II (3) of the Convention or Article 8 of the

International Law, a court refers the parties to arbitration, the proceedings of the
court are stayed with respect to the matters to which the arbitration relates.  R.S.,
c. 234, s. 11.

Act binds Crown
12 (1) This Act binds the Crown in right of the Province.

(2) An award recognized pursuant to this Act is enforceable
against the Crown in right of the Province in the same manner and to the same
extent as a judgment is enforceable against the Crown in right of the Province.  R.S.,
c. 234, s. 12.

Interpretation
13 (1) This Act must be interpreted in good faith in accordance with

the ordinary meaning to be given to the terms of the Act in their context and in the
light of its objects and purposes.

(2) In applying subsection (1) to the International Law, recourse
may be had to

(a) the Report of the United Nations Commission on Inter-
national Trade Law on the work of its 18th session (June 3-21, 1985);

(b) the International Commercial Arbitration Commentary
on Draft Text of a Model Law on International Commercial Arbitra-
tion,

as published in the Royal Gazette.  R.S., c. 234, s. 13.

Practice and procedure
14 (1) The judges of the Supreme Court of Nova Scotia or a majority

of them may make rules respecting the practice and procedure, including costs, in
judicial proceedings pursuant to this Act.

(2) Until rules are made pursuant to subsection (1), the Civil
Procedure Rules, including rules as to costs, apply with necessary changes to judi-
cial proceedings pursuant to this Act.

(3) Rules made pursuant to subsection (1) are rules as defined by
the Judicature Act.  R.S., c. 234, s. 14.

Regulations
15 The Governor in Council may make such regulations as are necessary

or advisable to carry out the intent and purpose of this Act.  R.S., c. 234, s. 15.
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Regulations Act
16 Rules made pursuant to Section 14 and the exercise by the Governor

in Council of the authority contained in Section 15 are regulations within the mean-
ing of the Regulations Act.  R.S., c. 234, s. 16.

SCHEDULE A

CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS

Article I

1. This Convention shall apply to the recognition and enforcement of arbitral awards
made in the territory of a State other than the State where the recognition and enforcement of
such awards are sought, and arising out of differences between persons, whether physical or
legal. It shall also apply to arbitral awards not considered as domestic awards in the State
where their recognition and enforcement are sought.

2. The term “arbitral awards” shall include not only awards made by arbitrators
appointed for each case but also those made by permanent arbitral bodies to which the parties
have submitted.

3. When signing, ratifying or acceding to this Convention, or notifying extension under
article X hereof, any State may on the basis of reciprocity declare that it will apply the Con-
vention to the recognition and enforcement of awards made only in the territory of another
Contracting State. It may also declare that it will apply the Convention only to differences
arising out of legal relationships, whether contractual or not, which are considered as com-
mercial under the national law of the State making such declaration.

Article II

1. Each Contracting State shall recognize an agreement in writing under which the par-
ties undertake to submit to arbitration all or any differences which have arisen or which may
arise between them in respect of a defined legal relationship, whether contractual or not, con-
cerning a subject-matter capable of settlement by arbitration.

2. The term “agreement in writing” shall include an arbitral clause in a contract or an
arbitration agreement, signed by the parties or contained in an exchange of letters or tele-
grams.

3. The court of a Contracting State, when seized of an action in a matter in respect of
which the parties have made an agreement within the meaning of this article, shall, at the
request of one of the parties, refer the parties to arbitration, unless it finds that the said agree-
ment is null and void, inoperative or incapable of being performed.

Article III

Each Contracting State shall recognize arbitral awards as binding and enforce them in accord-
ance with the rules of procedure of the territory where the award is relied upon, under the
conditions laid down in the following articles. There shall not be imposed substantially more
onerous conditions or higher fees or charges on the recognition or enforcement of arbitral
awards to which this Convention applies than are imposed on the recognition or enforcement
of domestic arbitral awards.
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Article IV

1. To obtain the recognition and enforcement mentioned in the preceding article, the
party applying for recognition and enforcement shall, at the time of the application, supply:

(a) The duly authenticated original award or a duly certified copy thereof;

(b) The original agreement referred to in article II or a duly certified copy
thereof.

2. If the said award or agreement is not made in an official language of the country in
which the award is relied upon, the party applying for recognition and enforcement of the
award shall produce a translation of these documents into such language. The translation
shall be certified by an official or sworn translator or by a diplomatic or consular agent.

Article V

1. Recognition and enforcement of the award may be refused, at the request of the party
against whom it is invoked, only if that party furnishes to the competent authority where the
recognition and enforcement is sought, proof that:

(a) The parties to the agreement referred to in article II were, under the law
applicable to them, under some incapacity, or the said agreement is not valid under
the law to which the parties have subjected it or, failing any indication thereon, under
the law of the country where the award was made; or

(b) The party against whom the award is invoked was not given proper notice of
the appointment of the arbitrator or of the arbitration proceedings or was otherwise
unable to present his case; or

(c) The award deals with a difference not contemplated by or not falling within
the terms of the submission to arbitration, or it contains decisions on matters beyond
the scope of the submission to arbitration, provided that, if the decisions on matters
submitted to arbitration can be separated from those not so submitted, that part of the
award which contains decisions on matters submitted to arbitration may be recog-
nized and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the parties, or, failing such agreement, was not in
accordance with the law of the country where the arbitration took place; or

(e) The award has not yet become binding on the parties, or has been set aside or
suspended by a competent authority of the country in which, or under the law of
which, that award was made.

2. Recognition and enforcement of an arbitral award may also be refused if the compe-
tent authority in the country where recognition and enforcement is sought finds that:

(a) The subject-matter of the difference is not capable of settlement by arbitra-
tion under the law of that country; or

(b) The recognition or enforcement of the award would be contrary to the public
policy of that country.

Article VI

If an application for the setting aside or suspension of the award has been made to a compe-
tent authority referred to in article V(1)(e), the authority before which the award is sought to
be relied upon may, if it considers it proper, adjourn the decision on the enforcement of the
award and may also, on the application of the party claiming enforcement of the award, order
the other party to give suitable security.
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Article VII

1. The provisions of the present Convention shall not affect the validity of multilateral
or bilateral agreements concerning the recognition and enforcement of arbitral awards
entered into by the Contracting States nor deprive any interested party of any right he may
have to avail himself of an arbitral award in the manner and to the extent allowed by the law
or the treaties of the country where such award is sought to be relied upon.

2. The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva Convention on
the Execution of Foreign Arbitral Awards of 1927 shall cease to have effect between Con-
tracting States on their becoming bound and to the extent that they become bound, by this
Convention.

Article VIII

1. This Convention shall be open until 31 December 1958 for signature on behalf of any
Member of the United Nations and also on behalf of any other State which is or hereafter
becomes a member of any specialized agency of the United Nations, or which is or hereafter
becomes a party to the Statute of the International Court of Justice, or any other State to
which an invitation has been addressed by the General Assembly of the United Nations.

2. This Convention shall be ratified and the instruments of ratification shall be depos-
ited with the Secretary-General of the United Nations.

Article IX

1. This Convention shall be open for accession to all States referred to in article VIII.

2. Accession shall be effected by the deposit of an instrument of accession with the
Secretary-General of the United Nations.

Article X

1. Any State may, at the time of signature, ratification or accession, declare that this
Convention shall extend to all or any of the territories for the international relations of which
it is responsible. Such a declaration shall take effect when the Convention enters into force
for the State concerned.

2. At any time thereafter any such extension shall be made by notification addressed to the
Secretary-General of the United Nations and shall take effect as from the ninetieth day after the
day of receipt by the Secretary-General of the United Nations of this notification, or as from the
date of entry into force of the Convention for the State concerned, whichever is the later.

3. With respect to those territories to which this Convention is not extended at the time
of signature, ratification or accession, each State concerned shall consider the possibility of
taking the necessary steps in order to extend the application of this Convention to such terri-
tories, subject, where necessary for constitutional reasons, to the consent of the Governments
of such territories.

Article XI

In the case of a federal or non-unitary State, the following provisions shall apply:

(a) With respect to those articles of this Convention that come within the legisla-
tive jurisdiction of the federal authority, the obligations of the federal Government
shall to this extent be the same as those of Contracting States which are not federal
States;
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(b) With respect to those articles of this Convention that come within the legisla-
tive jurisdiction of constituent states or provinces which are not, under the constitu-
tional system of the federation, bound to take legislative action, the federal
Government shall bring such articles with a favourable recommendation to the notice
of the appropriate authorities of constituent states or provinces at the earliest possible
moment;

(c) A federal State Party to this Convention shall, at the request of any other
Contracting State transmitted through the Secretary-General of the United Nations,
supply a statement of the law and practice of the federation and its constituent units in
regard to any particular provision of this Convention, showing the extent to which
effect has been given to that provision by legislative or other action.

Article XII

1. This Convention shall come into force on the ninetieth day following the date of
deposit of the third instrument of ratification or accession.

2. For each State ratifying or acceding to this Convention after the deposit of the third
instrument of ratification or accession, this Convention shall enter into force on the ninetieth
day after deposit by such State of its instrument of ratification or accession.

Article XIII

1. Any Contracting State may denounce this Convention by a written notification to the
Secretary-General of the United Nations. Denunciation shall take effect one year after the
date of receipt of the notification by the Secretary-General.

2. Any State which has made a declaration or notification under article X may, at any
time thereafter, by notification to the Secretary-General of the United Nations, declare that
this Convention shall cease to extend to the territory concerned one year after the date of the
receipt of the notification by the Secretary-General.

3. This Convention shall continue to be applicable to arbitral awards in respect of which
recognition or enforcement proceedings have been instituted before the denunciation takes
effect.

Article XIV

A Contracting State shall not be entitled to avail itself of the present Convention against other
Contracting States except to the extent that it is itself bound to apply the Convention.

Article XV

The Secretary-General of the United Nations shall notify the States contemplated in article
VIII of the following:

(a) Signatures and ratifications in accordance with article VIII;

(b) Accessions in accordance with article IX;

(c) Declarations and notifications under articles I, X and XI;

(d) The date upon which this Convention enters into force in accordance with
article XII;

(e) Denunciations and notifications in accordance with article XIII.
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Article XVI

1. This Convention, of which the Chinese, English, French, Russian and Spanish texts
shall be equally authentic, shall be deposited in the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit a certified copy of this
Convention to the States contemplated in article VIII.

R.S., c. 234, Sch. A.

SCHEDULE B

UNCITRAL MODEL LAW
ON INTERNATIONAL COMMERCIAL ARBITRATION

(As adopted by the United Nations Commission
on  International Trade Law on 21 June 1985)

CHAPTER I.  GENERAL PROVISIONS

Article 1. Scope of application

(1) This Law applies to international commercial arbitration, subject to any agreement in
force between this State and any other State or States.

(2) The provisions of this Law, except articles 8, 9, 35 and 36, apply only if the place of
arbitration is in the territory of this State.

(3) An arbitration is international if:

(a) the parties to an arbitration agreement have, at the time of the conclusion of
that agreement, their places of business in different States; or

(b) one of the following places is situated outside the State in which the parties
have their places of business:

(i) the place of arbitration if determined in, or pursuant to, the arbitration
agreement;

(ii) any place where a substantial part of the obligations of the commer-
cial relationship is to be performed or the place with which the subject-matter
of the dispute is most closely connected; or

(c) the parties have expressly agreed that the subject-matter of the arbitration
agreement relates to more than one country.

(4) For the purposes of paragraph (3) of this article:

(a) if a party has more than one place of business, the place of business is that
which has the closest relationship to the arbitration agreement;

(b) if a party does not have a place of business, reference is to be made to his
habitual residence.

(5) This Law shall not affect any other law of this State by virtue of which certain dis-
putes may not be submitted to arbitration or may be submitted to arbitration only according to
provisions other than those of this Law.

Article 2. Definitions and rules of interpretation

For the purposes of this Law:

(a) “arbitration” means any arbitration whether or not administered by a perma-
nent arbitral institution;
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(b) “arbitral tribunal” means a sole arbitrator or a panel of arbitrators;

(c) “court” means a body or organ of the judicial system of a State;

(d) where a provision of this Law, except article 28, leaves the parties free to
determine a certain issue, such freedom includes the right of the parties to authorize a
third party, including an institution, to make that determination;

(e) where a provision of this Law refers to the fact that the parties have agreed or
that they may agree or in any other way refers to an agreement of the parties such
agreement includes any arbitration rules referred to in that agreement;

(f) where a provision of this Law, other than in articles 25(a) and 32(2)(a), refers
to a claim, it also applies to a counter-claim, and where it refers to a defence, it also
applies to a defence to such counter-claim.

Article 3. Receipt of written communications

(1) Unless otherwise agreed by the parties:

(a) any written communication is deemed to have been received if it is delivered
to the addressee personally or if it is delivered at his place of business, habitual resi-
dence or mailing address; if none of these can be found after making a reasonable
inquiry, a written communication is deemed to have been received if it is sent to the
addressee’s last-known place of business, habitual residence or mailing address by
registered letter or any other means which provides a record of the attempt to deliver
it;

(b) the communication is deemed to have been received on the day it is so deliv-
ered.

(2) The provisions of this article do not apply to communications in court proceedings.

Article 4. Waiver of right to object

A party who knows that any provision of this Law from which the parties may derogate or
any requirement under the arbitration agreement has not been complied with and yet proceeds
with the arbitration without stating his objection to such non-compliance without undue delay
or, if a time-limit is provided therefor, within such period of time, shall be deemed to have
waived his right to object.

Article 5. Extent of court intervention

In matters governed by this Law, no court shall intervene except where so provided in this
Law.

Article 6. Court or other authority for certain functions of arbitration assistance and          
supervision

The functions referred to in articles 11(3), 11(4), 13(3), 14, 16(3) and 34(2) shall be per-
formed by . . . [Each State enacting this model law specifies the court, courts or, where
referred to therein, other authority competent to perform these functions.]

CHAPTER II.  ARBITRATION AGREEMENT

Article 7. Definition and form of arbitration agreement

(1) “Arbitration agreement” is an agreement by the parties to submit to arbitration all or
certain disputes which have arisen or which may arise between them in respect of a defined
legal relationship, whether contractual or not. An arbitration agreement may be in the form of
an arbitration clause in a contract or in the form of a separate agreement.
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(2) The arbitration agreement shall be in writing. An agreement is in writing if it is con-
tained in a document signed by the parties or in an exchange of letters, telex, telegrams or
other means of telecommunication which provide a record of the agreement, or in an
exchange of statements of claim and defence in which the existence of an agreement is
alleged by one party and not denied by another. The reference in a contract to a document
containing an arbitration clause constitutes an arbitration agreement provided that the con-
tract is in writing and the reference is such as to make that clause part of the contract.

Article 8. Arbitration agreement and substantive claim before court

(1) A court before which an action is brought in a matter which is the subject of an arbi-
tration agreement shall, if a party so requests not later than when submitting his first state-
ment on the substance of the dispute, refer the parties to arbitration unless it finds that the
agreement is null and void, inoperative or incapable of being performed.

(2) Where an action referred to in paragraph (1) of this article has been brought, arbitral
proceedings may nevertheless be commenced or continued, and an award may be made,
while the issue is pending before the court.

Article 9. Arbitration agreement and interim measures by court

It is not incompatible with an arbitration agreement for a party to request, before or during
arbitral proceedings, from a court an interim measure of protection and for a court to grant
such measure.

CHAPTER III.  COMPOSITION OF ARBITRAL TRIBUNAL

Article 10. Number of arbitrators

(1) The parties are free to determine the number of arbitrators.

(2) Failing such determination, the number of arbitrators shall be three.

Article 11. Appointment of arbitrators

(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.

(2) The parties are free to agree on a procedure of appointing the arbitrator or arbitrators,
subject to the provisions of paragraphs (4) and (5) of this article.

(3) Failing such agreement,

(a) in an arbitration with three arbitrators, each party shall appoint one arbitrator,
and the two arbitrators thus appointed shall appoint the third arbitrator; if a party fails
to appoint the arbitrator within thirty days of receipt of a request to do so from the
other party, or if the two arbitrators fail to agree on the third arbitrator within thirty
days of their appointment, the appointment shall be made, upon request of a party, by
the court or other authority specified in article 6;

(b) in an arbitration with a sole arbitrator, if the parties are unable to agree on the
arbitrator, he shall be appointed, upon request of a party, by the court or other author-
ity specified in article 6.

(4) Where, under an appointment procedure agreed upon by the parties,

(a) a party fails to act as required under such procedure, or 

(b) the parties, or two arbitrators, are unable to reach an agreement expected of
them under such procedure, or
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(c) a third party, including an institution, fails to perform any function entrusted
to it under such procedure,

any party may request the court or other authority specified in article 6 to take the necessary
measure, unless the agreement on the appointment procedure provides other means for secur-
ing the appointment.

(5) A decision on a matter entrusted by paragraph (3) or (4) of this article to the court or
other authority specified in article 6 shall be subject to no appeal. The court or other authority,
in appointing an arbitrator, shall have due regard to any qualifications required of the arbitra-
tor by the agreement of the parties and to such considerations as are likely to secure the
appointment of an independent and impartial arbitrator and, in the case of a sole or third arbi-
trator, shall take into account as well the advisability of appointing an arbitrator of a national-
ity other than those of the parties.

Article 12. Grounds for challenge

(1) When a person is approached in connection with his possible appointment as an arbi-
trator, he shall disclose any circumstances likely to give rise to justifiable doubts as to his
impartiality or independence. An arbitrator, from the time of his appointment and throughout
the arbitral proceedings, shall without delay disclose any such circumstances to the parties
unless they have already been informed of them by him.

(2) An arbitrator may be challenged only if circumstances exist that give rise to justifia-
ble doubts as to his impartiality or independence, or if he does not possess qualifications
agreed to by the parties. A party may challenge an arbitrator appointed by him, or in whose
appointment he has participated, only for reasons of which he becomes aware after the
appointment has been made.

Article 13. Challenge procedure

(1) The parties are free to agree on a procedure for challenging an arbitrator, subject to
the provisions of paragraph (3) of this article.

(2) Failing such agreement, a party who intends to challenge an arbitrator shall, within
fifteen days after becoming aware of the constitution of the arbitral tribunal or after becoming
aware of any circumstance referred to in article 12(2), send a written statement of the reasons
for the challenge to the arbitral tribunal. Unless the challenged arbitrator withdraws from his
office or the other party agrees to the challenge, the arbitral tribunal shall decide on the chal-
lenge.

(3) If a challenge under any procedure agreed upon by the parties or under the procedure
of paragraph (2) of this article is not successful, the challenging party may request, within
thirty days after having received notice of the decision rejecting the challenge, the court or
other authority specified in article 6 to decide on the challenge, which decision shall be sub-
ject to no appeal; while such a request is pending, the arbitral tribunal, including the chal-
lenged arbitrator, may continue the arbitral proceedings and make an award.

Article 14. Failure or impossibility to act

(1) If an arbitrator becomes de jure or de facto unable to perform his functions or for
other reasons fails to act without undue delay, his mandate terminates if he withdraws from
his office or if the parties agree on the termination. Otherwise, if a controversy remains con-
cerning any of these grounds, any party may request the court or other authority specified in
article 6 to decide on the termination of the mandate, which decision shall be subject to no
appeal.
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(2) If, under this article or article 13(2), an arbitrator withdraws from his office or a party
agrees to the termination of the mandate of an arbitrator, this does not imply acceptance of the
validity of any ground referred to in this article or article 12(2).

Article 15. Appointment of substitute arbitrator

Where the mandate of an arbitrator terminates under article 13 or 14 or because of his with-
drawal from office for any other reason or because of the revocation of his mandate by agree-
ment of the parties or in any other case of termination of his mandate, a substitute arbitrator
shall be appointed according to the rules that were applicable to the appointment of the arbi-
trator being replaced.

CHAPTER IV.  JURISDICTION OF ARBITRAL TRIBUNAL

Article 16. Competence of arbitral tribunal to rule on its jurisdiction

(1) The arbitral tribunal may rule on its own jurisdiction, including any objections with
respect to the existence or validity of the arbitration agreement. For that purpose, an arbitra-
tion clause which forms part of a contract shall be treated as an agreement independent of the
other terms of the contract. A decision by the arbitral tribunal that the contract is null and
void shall not entail ipso jure the invalidity of the arbitration clause.

(2) A plea that the arbitral tribunal does not have jurisdiction shall be raised not later than
the submission of the statement of defence. A party is not precluded from raising such a plea
by the fact that he has appointed, or participated in the appointment of, an arbitrator. A plea
that the arbitral tribunal is exceeding the scope of its authority shall be raised as soon as the
matter alleged to be beyond the scope of its authority is raised during the arbitral proceedings.
The arbitral tribunal may, in either case, admit a later plea if it considers the delay justified.

(3) The arbitral tribunal may rule on a plea referred to in paragraph (2) of this article
either as a preliminary question or in an award on the merits. If the arbitral tribunal rules as a
preliminary question that it has jurisdiction, any party may request, within thirty days after
having received notice of that ruling, the court specified in article 6 to decide the matter,
which decision shall be subject to no appeal; while such a request is pending, the arbitral tri-
bunal may continue the arbitral proceedings and make an award.

Article 17. Power of arbitral tribunal to order interim measures

Unless otherwise agreed by the parties, the arbitral tribunal may, at the request of a party,
order any party to take such interim measure of protection as the arbitral tribunal may con-
sider necessary in respect of the subject-matter of the dispute. The arbitral tribunal may
require any party to provide appropriate security in connection with such measure.

CHAPTER V.  CONDUCT OF ARBITRAL PROCEEDINGS

Article 18. Equal treatment of parties

The parties shall be treated with equality and each party shall be given a full opportunity of
presenting his case.

Article 19. Determination of rules of procedure

(1) Subject to the provisions of this Law, the parties are free to agree on the procedure to
be followed by the arbitral tribunal in conducting the proceedings.

(2) Failing such agreement, the arbitral tribunal may, subject to the provisions of this
Law, conduct the arbitration in such manner as it considers appropriate. The power conferred
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upon the arbitral tribunal includes the power to determine the admissibility, relevance, mate-
riality and weight of any evidence.

Article 20. Place of arbitration

(1) The parties are free to agree on the place of arbitration. Failing such agreement, the
place of arbitration shall be determined by the arbitral tribunal having regard to the circum-
stances of the case, including the convenience of the parties.

(2) Notwithstanding the provisions of paragraph (1) of this article, the arbitral tribunal
may, unless otherwise agreed by the parties, meet at any place it considers appropriate for
consultation among its members, for hearing witnesses, experts or the parties, or for inspec-
tion of goods, other property or documents.

Article 21. Commencement of arbitral proceedings

Unless otherwise agreed by the parties, the arbitral proceedings in respect of a particular dis-
pute commence on the date on which a request for that dispute to be referred to arbitration is
received by the respondent.

Article 22. Language

(1) The parties are free to agree on the language or languages to be used in the arbitral
proceedings. Failing such agreement, the arbitral tribunal shall determine the language or lan-
guages to be used in the proceedings. This agreement or determination, unless otherwise
specified therein, shall apply to any written statement by a party, any hearing and any award,
decision or other communication by the arbitral tribunal.

(2) The arbitral tribunal may order that any documentary evidence shall be accompanied
by a translation into the language or languages agreed upon by the parties or determined by
the arbitral tribunal.

Article 23. Statements of claim and defence

(1) Within the period of time agreed by the parties or determined by the arbitral tribunal,
the claimant shall state the facts supporting his claim, the points at issue and the relief or rem-
edy sought, and the respondent shall state his defence in respect of these particulars, unless
the parties have otherwise agreed as to the required elements of such statements. The parties
may submit with their statements all documents they consider to be relevant or may add a ref-
erence to the documents or other evidence they will submit.

(2) Unless otherwise agreed by the parties, either party may amend or supplement his
claim or defence during the course of the arbitral proceedings, unless the arbitral tribunal
considers it inappropriate to allow such amendment having regard to the delay in making it.

Article 24. Hearings and written proceedings

(1) Subject to any contrary agreement by the parties, the arbitral tribunal shall decide
whether to hold oral hearings for the presentation of evidence or for oral argument, or
whether the proceedings shall be conducted on the basis of documents and other materials.
However, unless the parties have agreed that no hearings shall be held, the arbitral tribunal
shall hold such hearings at an appropriate stage of the proceedings, if so requested by a party.

(2) The parties shall be given sufficient advance notice of any hearing and of any meet-
ing of the arbitral tribunal for the purposes of inspection of goods, other property or docu-
ments.

4136



c. I-16 international commercial arbitration 15

(3) All statements, documents or other information supplied to the arbitral tribunal by
one party shall be communicated to the other party. Also any expert report or evidentiary doc-
ument on which the arbitral tribunal may rely in making its decision shall be communicated
to the parties.

Article 25. Default of a party

Unless otherwise agreed by the parties, if, without showing sufficient cause,

(a) the claimant fails to communicate his statement of claim in accordance with
article 23(1), the arbitral tribunal shall terminate the proceedings;

(b) the respondent fails to communicate his statement of defence in accordance
with article 23(1), the arbitral tribunal shall continue the proceedings without treating
such failure in itself as an admission of the claimant’s allegations;

(c) any party fails to appear at a hearing or to produce documentary evidence, the
arbitral tribunal may continue the proceedings and make the award on the evidence
before it.

Article 26. Expert appointed by arbitral tribunal

(1) Unless otherwise agreed by the parties, the arbitral tribunal

(a) may appoint one or more experts to report to it on specific issues to be deter-
mined by the arbitral tribunal;

(b) may require a party to give the expert any relevant information or to produce,
or to provide access to, any relevant documents, goods or other property for his
inspection.

(2) Unless otherwise agreed by the parties, if a party so requests or if the arbitral tribunal
considers it necessary, the expert shall, after delivery of his written or oral report, participate
in a hearing where the parties have the opportunity to put questions to him and to present
expert witnesses in order to testify on the points at issue.

Article 27. Court assistance in taking evidence

The arbitral tribunal or a party with the approval of the arbitral tribunal may request from a
competent court of this State assistance in taking evidence. The court may execute the request
within its competence and according to its rules on taking evidence.

CHAPTER VI.  MAKING OF AWARD AND
TERMINATION OF PROCEEDINGS

Article 28. Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in accordance with such rules of law as
are chosen by the parties as applicable to the substance of the dispute. Any designation of the
law or legal system of a given State shall be construed, unless otherwise expressed, as
directly referring to the substantive law of that State and not to its conflict of laws rules.

(2) Failing any designation by the parties, the arbitral tribunal shall apply the law deter-
mined by the conflict of laws rules which it considers applicable. 

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable compositeur only if
the parties have expressly authorized it to do so.

(4) In all cases, the arbitral tribunal shall decide in accordance with the terms of the con-
tract and shall take into account the usages of the trade applicable to the transaction.
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Article 29. Decision making by panel of arbitrators

In arbitral proceedings with more than one arbitrator, any decision of the arbitral tribunal
shall be made, unless otherwise agreed by the parties, by a majority of all its members. How-
ever, questions of procedure may be decided by a presiding arbitrator, if so authorized by the
parties or all members of the arbitral tribunal.

Article 30. Settlement

(1) If, during arbitral proceedings, the parties settle the dispute, the arbitral tribunal shall
terminate the proceedings and, if requested by the parties and not objected to by the arbitral
tribunal, record the settlement in the form of an arbitral award on agreed terms.

(2) An award on agreed terms shall be made in accordance with the provisions of article
31 and shall state that it is an award. Such an award has the same status and effect as any
other award on the merits of the case.

Article 31. Form and contents of award

(1) The award shall be made in writing and shall be signed by the arbitrator or arbitra-
tors. In arbitral proceedings with more than one arbitrator, the signatures of the majority of all
members of the arbitral tribunal shall suffice, provided that the reason for any omitted signa-
ture is stated.

(2) The award shall state the reasons upon which it is based, unless the parties have
agreed that no reasons are to be given or the award is an award on agreed terms under article
30.

(3) The award shall state its date and the place of arbitration as determined in accordance
with article 20(1). The award shall be deemed to have been made at that place.

(4) After the award is made, a copy signed by the arbitrators in accordance with para-
graph (1) of this article shall be delivered to each party.

Article 32. Termination of proceedings

(1) The arbitral proceedings are terminated by the final award or by an order of the arbi-
tral tribunal in accordance with paragraph (2) of this article.

(2) The arbitral tribunal shall issue an order for the termination of the arbitral proceed-
ings when

(a) the claimant withdraws his claim, unless the respondent objects thereto and
the arbitral tribunal recognizes a legitimate interest on his part in obtaining a final set-
tlement of the dispute;

(b) the parties agree on the termination of the proceedings;

(c) the arbitral tribunal finds that the continuation of the proceedings has for any
other reason become unnecessary or impossible.

(3) The mandate of the arbitral tribunal terminates with the termination of the arbitral
proceedings, subject to the provisions of articles 33 and 34(4).

Article 33. Correction and interpretation of award; additional award

(1) Within thirty days of receipt of the award, unless another period of time has been
agreed upon by the parties:
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(a) a party, with notice to the other party, may request the arbitral tribunal to cor-
rect in the award any errors in computation, any clerical or typographical errors or
any errors of similar nature;

(b) if so agreed by the parties, a party, with notice to the other party, may request
the arbitral tribunal to give an interpretation of a specific point or part of the award.

If the arbitral tribunal considers the request to be justified, it shall make the correction or give
the interpretation within thirty days of receipt of the request. The interpretation shall form
part of the award.

(2) The arbitral tribunal may correct any error of the type referred to in paragraph (1)(a)
of this article on its own initiative within thirty days of the date of the award.

(3) Unless otherwise agreed by the parties, a party, with notice to the other party, may
request, within thirty days of receipt of the award, the arbitral tribunal to make an additional
award as to claims presented in the arbitral proceedings but omitted from the award. If the
arbitral tribunal considers the request to be justified, it shall make the additional award within
sixty days.

(4) The arbitral tribunal may extend, if necessary, the period of time within which it shall
make a correction, interpretation or an additional award under paragraph (1) or (3) of this
article.

(5) The provisions of article 31 shall apply to a correction or interpretation of the award
or to an additional award.

CHAPTER VII.  RECOURSE AGAINST AWARD

Article 34. Application for setting aside as exclusive recourse against arbitral award

(1) Recourse to a court against an arbitral award may be made only by an application for
setting aside in accordance with paragraphs (2) and (3) of this article.

(2) An arbitral award may be set aside by the court specified in article 6 only if:

(a) the party making the application furnishes proof that:

(i) a party to the arbitration agreement referred to in article 7 was under
some incapacity; or the said agreement is not valid under the law to which the
parties have subjected it or, failing any indication thereon, under the law of
this State; or

(ii) the party making the application was not given proper notice of the
appointment of an arbitrator or of the arbitral proceedings or was otherwise
unable to present his case; or

(iii) the award deals with a dispute not contemplated by or not falling
within the terms of the submission to arbitration, or contains decisions on
matters beyond the scope of the submission to arbitration, provided that, if
the decisions on matters submitted to arbitration can be separated from those
not so submitted, only that part of the award which contains decisions on
matters not submitted to arbitration may be set aside; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was
not in accordance with the agreement of the parties, unless such agreement
was in conflict with a provision of this Law from which the parties cannot
derogate, or, failing such agreement, was not in accordance with this Law; or

(b) the court finds that:

(i) the subject-matter of the dispute is not capable of settlement by arbi-
tration under the law of this State; or 

(ii) the award is in conflict with the public policy of this State.
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(3) An application for setting aside may not be made after three months have elapsed
from the date on which the party making that application had received the award or, if a
request had been made under article 33, from the date on which that request had been dis-
posed of by the arbitral tribunal.

(4) The court, when asked to set aside an award, may, where appropriate and so
requested by a party, suspend the setting aside proceedings for a period of time determined by
it in order to give the arbitral tribunal an opportunity to resume the arbitral proceedings or to
take such other action as in the arbitral tribunal’s opinion will eliminate the grounds for set-
ting aside.

CHAPTER VIII.  RECOGNITION AND ENFORCEMENT OF AWARDS

Article 35. Recognition and enforcement

(1) An arbitral award, irrespective of the country in which it was made, shall be recog-
nized as binding and, upon application in writing to the competent court, shall be enforced
subject to the provisions of this article and of article 36.

(2) The party relying on an award or applying for its enforcement shall supply the duly
authenticated original award or a duly certified copy thereof, and the original arbitration
agreement referred to in article 7 or a duly certified copy thereof. If the award or agreement is
not made in an official language of this State, the party shall supply a duly certified transla-
tion thereof into such language.

Article 36. Grounds for refusing recognition or enforcement

(1) Recognition or enforcement of an arbitral award, irrespective of the country in which
it was made, may be refused only:

(a) at the request of the party against whom it is invoked, if that party furnishes
to the competent court where recognition or enforcement is sought proof that:

(i) a party to the arbitration agreement referred to in article 7 was under
some incapacity; or the said agreement is not valid under the law to which the
parties have subjected it or, failing any indication thereon, under the law of
the country where the award was made; or

(ii) the party against whom the award is invoked was not given proper
notice of the appointment of an arbitrator or of the arbitral proceedings or
was otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated by or not falling
within the terms of the submission to arbitration, or it contains decisions on
matters beyond the scope of the submission to arbitration, provided that, if
the decisions on matters submitted to arbitration can be separated from those
not so submitted, that part of the award which contains decisions on matters
submitted to arbitration may be recognized and enforced; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was
not in accordance with the agreement of the parties or, failing such agree-
ment, was not in accordance with the law of the country where the arbitration
took place; or

(v) the award has not yet become binding on the parties or has been set
aside or suspended by a court of the country in which, or under the law of
which, that award was made; or

(b) if the court finds that:

(i) the subject-matter of the dispute is not capable of settlement by arbi-
tration under the law of this State; or
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(ii) the recognition or enforcement of the award would be contrary to the
public policy of this State.

(2) If an application for setting aside or suspension of an award has been made to a court
referred to in paragraph (1)(a)(v) of this article, the court where recognition or enforcement is
sought may, if it considers it proper, adjourn its decision and may also, on the application of
the party claiming recognition or enforcement of the award, order the other party to provide
appropriate security.

R.S., c. 234, Sch. B.

___________

4141



CHAPTER I-17

An Act to Implement the Convention on
International Interests in Mobile Equipment

in Matters Specific to Aircraft Equipment

Table of Contents

(The table of contents is not part of the statute)

Section

Short title........................................................................................................................................... 1
Interpretation..................................................................................................................................... 2
Act prevails ....................................................................................................................................... 3
Purpose of Act................................................................................................................................... 4
Minister ............................................................................................................................................. 5
Minister to request protocol to extend to Province ........................................................................... 6
Minister may request Article 39 declaration ..................................................................................... 7
Minister may request Article 40 declaration ..................................................................................... 8
Application of Act to Crown............................................................................................................. 9
Act to have force of law.................................................................................................................... 10
Supreme Court of Nova Scotia is relevant court............................................................................... 11
Regulations........................................................................................................................................ 12
Publication of Act coming into force and regulations....................................................................... 13
Schedule A
Schedule B

__________

Short title
1 This Act may be cited as the International Interests in Mobile Aircraft

Equipment Act.  2004, c. 5, s. 1.

Interpretation
2 (1) In this Act,

“Aircraft Protocol” means the Protocol to the Convention on
International Interests in Mobile Equipment in Matters Specific to
Aircraft Equipment that was opened for signature at Cape Town on
November 16, 2001, the text of which is set out in Schedule B;

“Convention” means the Convention on International Interests
in Mobile Equipment that was opened for signature at Cape Town on
November 16, 2001, the text of which is set out in Schedule A;

“Minister” means the Minister of Justice.

(2) All words and expressions used in this Act have the same
meaning as the corresponding words and expressions used in the Convention and
the Aircraft Protocol.

(3) In interpreting the Convention and the Aircraft Protocol,
recourse may be had to
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(a) the Explanatory Report and Commentary on the Diplo-
matic Conference to Adopt a Mobile Equipment Convention and an
Aircraft Protocol, held under the joint auspices of the International
Civil Aviation Organization and the International Institute for the
Unification of Private Law at Cape Town from October 29 to Novem-
ber 16, 2001; and

(b) the consolidated text of the Convention and the Proto-
col of which the Conference took note in its Resolution No. 1.  2004,
c. 5, s. 2.

Act prevails
3 In the event of any inconsistency between this Act and any other law,

this Act prevails to the extent of the inconsistency.  2004, c. 5, s. 3.

Purpose of Act
4 The purpose of the Act is to implement the provisions of the Conven-

tion and the Aircraft Protocol with regard to aircraft equipment.  2004, c. 5, s. 4.

Minister
5 The Minister is the member of the Executive Council responsible for

the administration of this Act.  2004, c. 5, s. 5.

Minister to request protocol to extend to Province
6 The Minister shall request the Government of Canada to declare, in

accordance with Article 52 of the Convention and Article XXIX of the Aircraft
Protocol, that the Convention and the Aircraft Protocol extend to the Province.  2004,
c. 5, s. 6.

Minister may request Article 39 declaration
7 (1) The Minister, at the time a request under Section 6 is made,

may request the Government of Canada to make a declaration in accordance with
Article 39 of the Convention in respect of the Province.

(2) The Minister, from time to time, may request the Government
of Canada to make a subsequent declaration in accordance with Article 57 of the
Convention and Article XXXIII of the Aircraft Protocol, in relation to Article 39 of
the Convention, in respect of the Province.  2004, c. 5, s. 7.

Minister may request Article 40 declaration
8 (1) The Minister, at the time a request under Section 6 is made,

may request the Government of Canada to make a declaration in accordance with
Article 40 of the Convention in respect of the Province.

(2) The Minister, from time to time, may request the Government
of Canada to make a subsequent declaration in accordance with Article 57 of the
Convention and Article XXXIII of the Aircraft Protocol, in relation to Article 40 of
the Convention, in respect of the Province.  2004, c. 5, s. 8.
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Application of Act to Crown
9 This Act is binding on the Crown in right of the Province.  2004, c. 5,

s. 9.

Act to have force of law
10 (1) The Convention, other than Articles 49 to 59, 61 and 62, and

the Aircraft Protocol, other than paragraphs 1 and 2 of Article IX, paragraphs 1 and 2
of Article X and Articles XIII and XXVI to XXXVII, have the force of law in the
Province.

(2) Subsection (1) applies on and after the day the Convention and
the Aircraft Protocol enter into force in accordance with Articles 49 and 52 of the
Convention and Articles XXVIII and XXIX of the Aircraft Protocol.  2004, c. 5, s. 10.

Supreme Court of Nova Scotia is relevant court
11 The Supreme Court of Nova Scotia is the relevant court for the pur-

poses of Article 53 of the Convention.  2004, c. 5, s. 11.

Regulations
12 (1) The Governor in Council may make any regulations that are

necessary to give effect to any of the provisions that have the force of law pursuant
to subsection 10(1), including regulations

(a) prescribing categories of non-consensual rights and
interests for the purposes of Article 39 of the Convention;

(b) prescribing categories of non-consensual rights and
interests for the purposes of Article 40 of the Convention.

(2) Regulations made under subsection (1) apply

(a) in the case of regulations in relation to declarations
referred to in subsections 7(1) and 8(1), on and after the day on which
subsection 10(1) commences to apply as provided by subsection 10(2);
and

(b) in the case of regulations in relation to subsequent dec-
larations referred to in subsections 7(2) and 8(2), on and after the day
on which the subsequent declarations take effect as provided by para-
graph 2 of Article 57 of the Convention and paragraph 2 of Article
XXXIII of the Aircraft Protocol.

(3) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2004, c. 5, s. 12.

Publication of Act coming into force and regulations
13 (1) The Minister shall publish in the Royal Gazette a notice set-

ting out the day on which the Convention and the Aircraft Protocol enter into force
in the Province.

(2) The Minister shall publish in the Royal Gazette the regula-
tions referred to in sub-paragraph 2(d) of Article 17 of the Convention, and any
amendments to those regulations.  2004, c. 5, s. 13.
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SCHEDULE A

CONVENTION ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT

THE STATES PARTIES TO THIS CONVENTION,

AWARE of the need to acquire and use mobile equipment of high value or particular eco-
nomic significance and to facilitate the financing of the acquisition and use of such equip-
ment in an efficient manner,

RECOGNISING the advantages of asset-based financing and leasing for this purpose and
desiring to facilitate these types of transaction by establishing clear rules to govern them,

MINDFUL of the need to ensure that interests in such equipment are recognised and pro-
tected universally,

DESIRING to provide broad and mutual economic benefits for all interested parties,

BELIEVING that such rules must reflect the principles underlying asset-based financing and
leasing and promote the autonomy of the parties necessary in these transactions,

CONSCIOUS of the need to establish a legal framework for international interests in such
equipment and for that purpose to create an international registration system for their protec-
tion,

TAKING INTO CONSIDERATION the objectives and principles enunciated in existing
Conventions relating to such equipment,

HAVE AGREED upon the following provisions:

CHAPTER I
SPHERE OF APPLICATION AND GENERAL PROVISIONS

Article 1 — Definitions

In this Convention, except where the context otherwise requires, the following terms are
employed with the meanings set out below:

(a) “agreement” means a security agreement, a title reservation agreement or a
leasing agreement;

(b) “assignment” means a contract which, whether by way of security or other-
wise, confers on the assignee associated rights with or without a transfer of the
related international interest;

(c) “associated rights” means all rights to payment or other performance by a
debtor under an agreement which are secured by or associated with the object;

(d) “commencement of the insolvency proceedings” means the time at which the
insolvency proceedings are deemed to commence under the applicable insolvency
law;

(e) “conditional buyer” means a buyer under a title reservation agreement;

(f) “conditional seller” means a seller under a title reservation agreement;

(g) “contract of sale” means a contract for the sale of an object by a seller to a
buyer which is not an agreement as defined in (a) above;

(h) “court” means a court of law or an administrative or arbitral tribunal estab-
lished by a Contracting State;

(i) “creditor” means a chargee under a security agreement, a conditional seller
under a title reservation agreement or a lessor under a leasing agreement;

(j) “debtor” means a chargor under a security agreement, a conditional buyer
under a title reservation agreement, a lessee under a leasing agreement or a person
whose interest in an object is burdened by a registrable non-consensual right or inter-
est;
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(k)  “insolvency administrator” means a person authorised to administer the reor-
ganization or liquidation, including one authorised on an interim basis, and includes a
debtor in possession if permitted by the applicable insolvency law;

(l) “insolvency proceedings” means bankruptcy, liquidation or other collective
judicial or administrative proceedings, including interim proceedings, in which the
assets and affairs of the debtor are subject to control or supervision by a court for the
purposes of reorganization or liquidation;

(m) “interested persons” means:

(i) the debtor,

(ii) any person who, for the purpose of assuring performance of any of
the obligations in favour of the creditor, gives or issues a suretyship or
demand guarantee or a standby letter of credit or any other form of credit
insurance,

(iii) any other person having rights in or over the object;

(n) “internal transaction” means a transaction of a type listed in Article 2(2)(a) to
(c) where the centre of the main interests of all parties to such transaction is situated,
and the relevant object located (as specified in the Protocol), in the same Contracting
State at the time of the conclusion of the contract and where the interest created by
the transaction has been registered in a national registry in that Contracting State
which has made a declaration under Article 50(1);

(o) “international interest” means an interest held by a creditor to which Article 2
applies;

(p) “International Registry” means the international registration facilities estab-
lished for the purposes of this Convention or the Protocol;

(q) “leasing agreement” means an agreement by which one person (the lessor)
grants a right to possession or control of an object (with or without an option to pur-
chase) to another person (the lessee) in return for a rental or other payment;

(r) “national interest” means an interest held by a creditor in an object and cre-
ated by an internal transaction covered by a declaration under Article 50(1);

(s) “non-consensual right or interest” means a right or interest conferred under
the law of a Contracting State which has made a declaration under Article 39 to
secure the performance of an obligation, including an obligation to a State, State
entity or an intergovernmental or private organization;

(t) “notice of a national interest” means notice registered or to be registered in
the International Registry that a national interest has been created;

(u) “object” means an object of a category to which Article 2 applies;

(v) “pre-existing right or interest” means a right or interest of any kind in or over
an object created or arising before the effective date of this Convention as defined by
Article 60(2)(a);

(w) “proceeds” means money or non-money proceeds of an object arising from
the total or partial loss or physical destruction of the object or its total or partial con-
fiscation, condemnation or requisition;

(x) “prospective assignment” means an assignment that is intended to be made in
the future, upon the occurrence of a stated event, whether or not the occurrence of the
event is certain;

(y) “prospective international interest” means an interest that is intended to be
created or provided for in an object as an international interest in the future, upon the
occurrence of a stated event (which may include the debtor’s acquisition of an inter-
est in the object), whether or not the occurrence of the event is certain;

(z) “prospective sale” means a sale which is intended to be made in the future,
upon the occurrence of a stated event, whether or not the occurrence of the event is
certain;
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(aa) “Protocol” means, in respect of any category of object and associated rights
to which this Convention applies, the Protocol in respect of that category of object
and associated rights;

(bb) “registered” means registered in the International Registry pursuant to Chap-
ter V;

(cc) “registered interest” means an international interest, a registrable non-
consensual right or interest or a national interest specified in a notice of a national
interest registered pursuant to Chapter V;

(dd) “registrable non-consensual right or interest” means a non-consensual right
or interest registrable pursuant to a declaration deposited under Article 40;

(ee) “Registrar” means, in respect of the Protocol, the person or body designated
by that Protocol or appointed under Article 17(2)(b);

(ff) “regulations” means regulations made or approved by the Supervisory
Authority pursuant to the Protocol;

(gg) “sale” means a transfer of ownership of an object pursuant to a contract of
sale;

(hh) “secured obligation” means an obligation secured by a security interest;

(ii) “security agreement” means an agreement by which a chargor grants or
agrees to grant to a chargee an interest (including an ownership interest) in or over an
object to secure the performance of any existing or future obligation of the chargor or
a third person;

(jj) “security interest” means an interest created by a security agreement;

(kk) “Supervisory Authority” means, in respect of the Protocol, the Supervisory
Authority referred to in Article 17(1);

(ll) “title reservation agreement” means an agreement for the sale of an object on
terms that ownership does not pass until fulfilment of the condition or conditions
stated in the agreement;

(mm) “unregistered interest” means a consensual interest or non-consensual right
or interest (other than an interest to which Article 39 applies) which has not been reg-
istered, whether or not it is registrable under this Convention; and

(nn) “writing” means a record of information (including information communi-
cated by teletransmission) which is in tangible or other form and is capable of being
reproduced in tangible form on a subsequent occasion and which indicates by reason-
able means a person’s approval of the record.

Article 2 — The international interest

1. This Convention provides for the constitution and effects of an international interest
in certain categories of mobile equipment and associated rights.

2. For the purposes of this Convention, an international interest in mobile equipment is
an interest, constituted under Article 7, in a uniquely identifiable object of a category of such
objects listed in paragraph 3 and designated in the Protocol:

(a) granted by the chargor under a security agreement;

(b) vested in a person who is the conditional seller under a title reservation
agreement; or

(c) vested in a person who is the lessor under a leasing agreement.

An interest falling within sub-paragraph (a) does not also fall within sub-paragraph (b) or (c).

3. The categories referred to in the preceding paragraphs are:

(a) airframes, aircraft engines and helicopters;
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(b) railway rolling stock; and

(c) space assets.

4. The applicable law determines whether an interest to which paragraph 2 applies falls
within sub-paragraph (a), (b) or (c) of that paragraph.

5. An international interest in an object extends to proceeds of that object.

Article 3 — Sphere of application

1. This Convention applies when, at the time of the conclusion of the agreement creat-
ing or providing for the international interest, the debtor is situated in a Contracting State.

2. The fact that the creditor is situated in a non-Contracting State does not affect the
applicability of this Convention.

Article 4 — Where debtor is situated

1. For the purposes of Article 3(1), the debtor is situated in any Contracting State:

(a) under the law of which it is incorporated or formed;

(b) where it has its registered office or statutory seat;

(c) where it has its centre of administration; or

(d) where it has its place of business.

2. A reference in sub-paragraph (d) of the preceding paragraph to the debtor’s place of
business shall, if it has more than one place of business, mean its principal place of business
or, if it has no place of business, its habitual residence.

Article 5 — Interpretation and applicable law

1. In the interpretation of this Convention, regard is to be had to its purposes as set forth
in the preamble, to its international character and to the need to promote uniformity and pre-
dictability in its application.

2. Questions concerning matters governed by this Convention which are not expressly
settled in it are to be settled in conformity with the general principles on which it is based or,
in the absence of such principles, in conformity with the applicable law.

3. References to the applicable law are to the domestic rules of the law applicable by
virtue of the rules of private international law of the forum State.

4. Where a State comprises several territorial units, each of which has its own rules of
law in respect of the matter to be decided, and where there is no indication of the relevant ter-
ritorial unit, the law of that State decides which is the territorial unit whose rules shall govern.
In the absence of any such rule, the law of the territorial unit with which the case is most
closely connected shall apply.

Article 6 — Relationship between the Convention and the Protocol

1. This Convention and the Protocol shall be read and interpreted together as a single
instrument.

2. To the extent of any inconsistency between this Convention and the Protocol, the Pro-
tocol shall prevail.
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CHAPTER II
CONSTITUTION OF AN INTERNATIONAL INTEREST

Article 7 — Formal requirements

An interest is constituted as an international interest under this Convention where the agree-
ment creating or providing for the interest:

(a) is in writing;

(b) relates to an object of which the chargor, conditional seller or lessor has
power to dispose;

(c) enables the object to be identified in conformity with the Protocol; and

(d) in the case of a security agreement, enables the secured obligations to be
determined, but without the need to state a sum or maximum sum secured.

CHAPTER III
DEFAULT REMEDIES

Article 8 — Remedies of chargee

1. In the event of default as provided in Article 11, the chargee may, to the extent that
the chargor has at any time so agreed and subject to any declaration that may be made by a
Contracting State under Article 54, exercise any one or more of the following remedies:

(a) take possession or control of any object charged to it;

(b) sell or grant a lease of any such object;

(c) collect or receive any income or profits arising from the management or use
of any such object.

2. The chargee may alternatively apply for a court order authorising or directing any of
the acts referred to in the preceding paragraph.

3. Any remedy set out in sub-paragraph (a), (b) or (c) of paragraph 1 or by Article 13
shall be exercised in a commercially reasonable manner. A remedy shall be deemed to be
exercised in a commercially reasonable manner where it is exercised in conformity with a
provision of the security agreement except where such a provision is manifestly unreasona-
ble.

4. A chargee proposing to sell or grant a lease of an object under paragraph 1 shall give
reasonable prior notice in writing of the proposed sale or lease to:

(a) interested persons specified in Article 1(m)(i) and (ii); and

(b) interested persons specified in Article 1(m)(iii) who have given notice of
their rights to the chargee within a reasonable time prior to the sale or lease.

5. Any sum collected or received by the chargee as a result of exercise of any of the
remedies set out in paragraph 1 or 2 shall be applied towards discharge of the amount of the
secured obligations.

6. Where the sums collected or received by the chargee as a result of the exercise of any
remedy set out in paragraph 1 or 2 exceed the amount secured by the security interest and any
reasonable costs incurred in the exercise of any such remedy, then unless otherwise ordered
by the court the chargee shall distribute the surplus among holders of subsequently ranking
interests which have been registered or of which the chargee has been given notice, in order
of priority, and pay any remaining balance to the chargor.
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Article 9 — Vesting of object in satisfaction; redemption

1. At any time after default as provided in Article 11, the chargee and all the interested
persons may agree that ownership of (or any other interest of the chargor in) any object cov-
ered by the security interest shall vest in the chargee in or towards satisfaction of the secured
obligations.

2. The court may on the application of the chargee order that ownership of (or any other
interest of the chargor in) any object covered by the security interest shall vest in the chargee
in or towards satisfaction of the secured obligations.

3. The court shall grant an application under the preceding paragraph only if the amount
of the secured obligations to be satisfied by such vesting is commensurate with the value of
the object after taking account of any payment to be made by the chargee to any of the inter-
ested persons.

4. At any time after default as provided in Article 11 and before sale of the charged
object or the making of an order under paragraph 2, the chargor or any interested person may
discharge the security interest by paying in full the amount secured, subject to any lease
granted by the chargee under Article 8(1)(b) or ordered under Article 8(2). Where, after such
default, the payment of the amount secured is made in full by an interested person other than
the debtor, that person is subrogated to the rights of the chargee.

5. Ownership or any other interest of the chargor passing on a sale under Article 8(1)(b)
or passing under paragraph 1 or 2 of this Article is free from any other interest over which the
chargee’s security interest has priority under the provisions of Article 29.

Article 10 — Remedies of conditional seller or lessor

In the event of default under a title reservation agreement or under a leasing agreement as
provided in Article 11, the conditional seller or the lessor, as the case may be, may:

(a) subject to any declaration that may be made by a Contracting State under
Article 54, terminate the agreement and take possession or control of any object to
which the agreement relates; or

(b) apply for a court order authorising or directing either of these acts.

Article 11 — Meaning of default

1. The debtor and the creditor may at any time agree in writing as to the events that con-
stitute a default or otherwise give rise to the rights and remedies specified in Articles 8 to 10
and 13.

2. Where the debtor and the creditor have not so agreed, “default” for the purposes of
Articles 8 to 10 and 13 means a default which substantially deprives the creditor of what it is
entitled to expect under the agreement.

Article 12 — Additional remedies

Any additional remedies permitted by the applicable law, including any remedies agreed
upon by the parties, may be exercised to the extent that they are not inconsistent with the
mandatory provisions of this Chapter as set out in Article 15.

Article 13 — Relief pending final determination

1. Subject to any declaration that it may make under Article 55, a Contracting State
shall ensure that a creditor who adduces evidence of default by the debtor may, pending final
determination of its claim and to the extent that the debtor has at any time so agreed, obtain

4150



10 international interests in mobile aircraft equipment c. I-17

from a court speedy relief in the form of such one or more of the following orders as the cred-
itor requests:

(a) preservation of the object and its value;

(b) possession, control or custody of the object;

(c) immobilisation of the object; and

(d) lease or, except where covered by sub-paragraphs (a) to (c), management of
the object and the income therefrom.

2. In making any order under the preceding paragraph, the court may impose such terms
as it considers necessary to protect the interested persons in the event that the creditor:

(a) in implementing any order granting such relief, fails to perform any of its
obligations to the debtor under this Convention or the Protocol; or

(b) fails to establish its claim, wholly or in part, on the final determination of that
claim.

3. Before making any order under paragraph 1, the court may require notice of the
request to be given to any of the interested persons.

4. Nothing in this Article affects the application of Article 8(3) or limits the availability
of forms of interim relief other than those set out in paragraph 1.

Article 14 — Procedural requirements

Subject to Article 54(2), any remedy provided by this Chapter shall be exercised in conform-
ity with the procedure prescribed by the law of the place where the remedy is to be exercised.

Article 15 — Derogation

In their relations with each other, any two or more of the parties referred to in this Chapter
may at any time, by agreement in writing, derogate from or vary the effect of any of the
preceding provisions of this Chapter except Articles 8(3) to (6), 9(3) and (4), 13(2) and 14.

CHAPTER IV
THE INTERNATIONAL REGISTRATION SYSTEM

Article 16 — The International Registry

1. An International Registry shall be established for registrations of:

(a) international interests, prospective international interests and registrable non-
consensual rights and interests;

(b) assignments and prospective assignments of international interests;

(c) acquisitions of international interests by legal or contractual subrogations
under the applicable law;

(d) notices of national interests; and

(e) subordinations of interests referred to in any of the preceding sub-paragraphs.

2. Different international registries may be established for different categories of object
and associated rights.

3. For the purposes of this Chapter and Chapter V, the term “registration” includes,
where appropriate, an amendment, extension or discharge of a registration.
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Article 17 — The Supervisory Authority and the Registrar

1. There shall be a Supervisory Authority as provided by the Protocol.

2. The Supervisory Authority shall:

(a) establish or provide for the establishment of the International Registry;

(b) except as otherwise provided by the Protocol, appoint and dismiss the Regis-
trar;

(c) ensure that any rights required for the continued effective operation of the
International Registry in the event of a change of Registrar will vest in or be assigna-
ble to the new Registrar;

(d) after consultation with the Contracting States, make or approve and ensure
the publication of regulations pursuant to the Protocol dealing with the operation of
the International Registry;

(e) establish administrative procedures through which complaints concerning the
operation of the International Registry can be made to the Supervisory Authority;

(f) supervise the Registrar and the operation of the International Registry;

(g) at the request of the Registrar, provide such guidance to the Registrar as the
Supervisory Authority thinks fit;

(h) set and periodically review the structure of fees to be charged for the services
and facilities of the International Registry;

(i) do all things necessary to ensure that an efficient notice-based electronic reg-
istration system exists to implement the objectives of this Convention and the Proto-
col; and

(j) report periodically to Contracting States concerning the discharge of its obli-
gations under this Convention and the Protocol.

3. The Supervisory Authority may enter into any agreement requisite for the perfor-
mance of its functions, including any agreement referred to in Article 27(3).

4. The Supervisory Authority shall own all proprietary rights in the data bases and
archives of the International Registry.

5. The Registrar shall ensure the efficient operation of the International Registry and
perform the functions assigned to it by this Convention, the Protocol and the regulations.

CHAPTER V
OTHER MATTERS RELATING TO REGISTRATION

Article 18 — Registration requirements

1. The Protocol and regulations shall specify the requirements, including the criteria for
the identification of the object:

(a) for effecting a registration (which shall include provision for prior electronic
transmission of any consent from any person whose consent is required under Article
20);

(b) for making searches and issuing search certificates, and, subject thereto;

(c) for ensuring the confidentiality of information and documents of the Interna-
tional Registry other than information and documents relating to a registration.

2. The Registrar shall not be under a duty to enquire whether a consent to registration
under Article 20 has in fact been given or is valid.
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3. Where an interest registered as a prospective international interest becomes an inter-
national interest, no further registration shall be required provided that the registration infor-
mation is sufficient for a registration of an international interest.

4. The Registrar shall arrange for registrations to be entered into the International Reg-
istry data base and made searchable in chronological order of receipt, and the file shall record
the date and time of receipt.

5. The Protocol may provide that a Contracting State may designate an entity or entities
in its territory as the entry point or entry points through which the information required for
registration shall or may be transmitted to the International Registry. A Contracting State
making such a designation may specify the requirements, if any, to be satisfied before such
information is transmitted to the International Registry.

Article 19 — Validity and time of registration

1. A registration shall be valid only if made in conformity with Article 20.

2. A registration, if valid, shall be complete upon entry of the required information into
the International Registry data base so as to be searchable.

3. A registration shall be searchable for the purposes of the preceding paragraph at the
time when:

(a) the International Registry has assigned to it a sequentially ordered file num-
ber; and

(b) the registration information, including the file number, is stored in durable
form and may be accessed at the International Registry.

4. If an interest first registered as a prospective international interest becomes an inter-
national interest, that international interest shall be treated as registered from the time of reg-
istration of the prospective international interest provided that the registration was still
current immediately before the international interest was constituted as provided by Article 7.

5. The preceding paragraph applies with necessary modifications to the registration of a
prospective assignment of an international interest.

6. A registration shall be searchable in the International Registry data base according to
the criteria prescribed by the Protocol.

Article 20 — Consent to registration

1. An international interest, a prospective international interest or an assignment or pro-
spective assignment of an international interest may be registered, and any such registration
amended or extended prior to its expiry, by either party with the consent in writing of the
other.

2. The subordination of an international interest to another international interest may be
registered by or with the consent in writing at any time of the person whose interest has been
subordinated.

3. A registration may be discharged by or with the consent in writing of the party in
whose favour it was made.

4. The acquisition of an international interest by legal or contractual subrogation may be
registered by the subrogee.

5. A registrable non-consensual right or interest may be registered by the holder thereof.
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6. A notice of a national interest may be registered by the holder thereof.

Article 21 — Duration of registration

Registration of an international interest remains effective until discharged or until expiry of
the period specified in the registration.

Article 22 — Searches

1. Any person may, in the manner prescribed by the Protocol and regulations, make or
request a search of the International Registry by electronic means concerning interests or pro-
spective international interests registered therein.

2. Upon receipt of a request therefor, the Registrar, in the manner prescribed by the Pro-
tocol and regulations, shall issue a registry search certificate by electronic means with respect
to any object:

(a) stating all registered information relating thereto, together with a statement
indicating the date and time of registration of such information; or

(b) stating that there is no information in the International Registry relating
thereto.

3. A search certificate issued under the preceding paragraph shall indicate that the cred-
itor named in the registration information has acquired or intends to acquire an international
interest in the object but shall not indicate whether what is registered is an international inter-
est or a prospective international interest, even if this is ascertainable from the relevant regis-
tration information.

Article 23 — List of declarations and declared non-consensual rights or interests

The Registrar shall maintain a list of declarations, withdrawals of declaration and of the cate-
gories of non-consensual right or interest communicated to the Registrar by the Depositary as
having been declared by Contracting States in conformity with Articles 39 and 40 and the
date of each such declaration or withdrawal of declaration. Such list shall be recorded and
searchable in the name of the declaring State and shall be made available as provided in the
Protocol and regulations to any person requesting it.

Article 24 — Evidentiary value of certificates

A document in the form prescribed by the regulations which purports to be a certificate
issued by the International Registry is prima facie proof:

(a) that it has been so issued; and

(b) of the facts recited in it, including the date and time of a registration.

Article 25 — Discharge of registration

1. Where the obligations secured by a registered security interest or the obligations giv-
ing rise to a registered non-consensual right or interest have been discharged, or where the
conditions of transfer of title under a registered title reservation agreement have been ful-
filled, the holder of such interest shall, without undue delay, procure the discharge of the reg-
istration after written demand by the debtor delivered to or received at its address stated in the
registration.

2. Where a prospective international interest or a prospective assignment of an interna-
tional interest has been registered, the intending creditor or intending assignee shall, without
undue delay, procure the discharge of the registration after written demand by the intending
debtor or assignor which is delivered to or received at its address stated in the registration
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before the intending creditor or assignee has given value or incurred a commitment to give
value.

3. Where the obligations secured by a national interest specified in a registered notice of
a national interest have been discharged, the holder of such interest shall, without undue
delay, procure the discharge of the registration after written demand by the debtor delivered
to or received at its address stated in the registration.

4. Where a registration ought not to have been made or is incorrect, the person in whose
favour the registration was made shall, without undue delay, procure its discharge or amend-
ment after written demand by the debtor delivered to or received at its address stated in the
registration.

Article 26 — Access to the international registration facilities

No person shall be denied access to the registration and search facilities of the International
Registry on any ground other than its failure to comply with the procedures prescribed by this
Chapter.

CHAPTER VI
PRIVILEGES AND IMMUNITIES OF

THE SUPERVISORY AUTHORITY AND THE REGISTRAR

Article 27 — Legal personality; immunity

1. The Supervisory Authority shall have international legal personality where not
already possessing such personality.

2. The Supervisory Authority and its officers and employees shall enjoy such immunity
from legal or administrative process as is specified in the Protocol.

3. (a) The Supervisory Authority shall enjoy exemption from taxes and such other
privileges as may be provided by agreement with the host State.

(b) For the purposes of this paragraph, “host State” means the State in which the
Supervisory Authority is situated.

4. The assets, documents, data bases and archives of the International Registry shall be
inviolable and immune from seizure or other legal or administrative process.

5. For the purposes of any claim against the Registrar under Article 28(1) or Article 44,
the claimant shall be entitled to access to such information and documents as are necessary to
enable the claimant to pursue its claim.

6. The Supervisory Authority may waive the inviolability and immunity conferred by
paragraph 4.

CHAPTER VII
LIABILITY OF THE REGISTRAR

Article 28 — Liability and financial assurances

1. The Registrar shall be liable for compensatory damages for loss suffered by a person
directly resulting from an error or omission of the Registrar and its officers and employees or
from a malfunction of the international registration system except where the malfunction is
caused by an event of an inevitable and irresistible nature, which could not be prevented by
using the best practices in current use in the field of electronic registry design and operation,
including those related to back-up and systems security and networking.
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2. The Registrar shall not be liable under the preceding paragraph for factual inaccuracy
of registration information received by the Registrar or transmitted by the Registrar in the
form in which it received that information nor for acts or circumstances for which the Regis-
trar and its officers and employees are not responsible and arising prior to receipt of registra-
tion information at the International Registry.

3. Compensation under paragraph 1 may be reduced to the extent that the person who
suffered the damage caused or contributed to that damage.

4. The Registrar shall procure insurance or a financial guarantee covering the liability
referred to in this Article to the extent determined by the Supervisory Authority, in accord-
ance with the Protocol.

CHAPTER VIII
EFFECTS OF AN INTERNATIONAL INTEREST AS AGAINST THIRD PARTIES

Article 29 — Priority of competing interests

1. A registered interest has priority over any other interest subsequently registered and
over an unregistered interest.

2. The priority of the first-mentioned interest under the preceding paragraph applies:

(a) even if the first-mentioned interest was acquired or registered with actual
knowledge of the other interest; and

(b) even as regards value given by the holder of the first-mentioned interest with
such knowledge.

3. The buyer of an object acquires its interest in it:

(a) subject to an interest registered at the time of its acquisition of that interest;
and

(b) free from an unregistered interest even if it has actual knowledge of such an
interest.

4. The conditional buyer or lessee acquires its interest in or right over that object:

(a) subject to an interest registered prior to the registration of the international
interest held by its conditional seller or lessor; and

(b) free from an interest not so registered at that time even if it has actual knowl-
edge of that interest.

5. The priority of competing interests or rights under this Article may be varied by
agreement between the holders of those interests, but an assignee of a subordinated interest is
not bound by an agreement to subordinate that interest unless at the time of the assignment a
subordination had been registered relating to that agreement.

6. Any priority given by this Article to an interest in an object extends to proceeds.

7. This Convention:

(a) does not affect the rights of a person in an item, other than an object, held
prior to its installation on an object if under the applicable law those rights continue
to exist after the installation; and

(b) does not prevent the creation of rights in an item, other than an object, which
has previously been installed on an object where under the applicable law those rights
are created.
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Article 30 — Effects of insolvency

1. In insolvency proceedings against the debtor an international interest is effective if
prior to the commencement of the insolvency proceedings that interest was registered in con-
formity with this Convention.

2. Nothing in this Article impairs the effectiveness of an international interest in the
insolvency proceedings where that interest is effective under the applicable law.

3. Nothing in this Article affects:

(a) any rules of law applicable in insolvency proceedings relating to the avoid-
ance of a transaction as a preference or a transfer in fraud of creditors; or

(b) any rules of procedure relating to the enforcement of rights to property which
is under the control or supervision of the insolvency administrator.

CHAPTER IX
ASSIGNMENTS OF ASSOCIATED RIGHTS AND INTERNATIONAL INTERESTS;

RIGHTS OF SUBROGATION

Article 31 — Effects of assignment

1. Except as otherwise agreed by the parties, an assignment of associated rights made in
conformity with Article 32 also transfers to the assignee:

(a) the related international interest; and

(b) all the interests and priorities of the assignor under this Convention.

2. Nothing in this Convention prevents a partial assignment of the assignor’s associated
rights. In the case of such a partial assignment the assignor and assignee may agree as to their
respective rights concerning the related international interest assigned under the preceding
paragraph but not so as adversely to affect the debtor without its consent.

3. Subject to paragraph 4, the applicable law shall determine the defences and rights of
set-off available to the debtor against the assignee.

4. The debtor may at any time by agreement in writing waive all or any of the defences
and rights of set-off referred to in the preceding paragraph other than defences arising from
fraudulent acts on the part of the assignee.

5. In the case of an assignment by way of security, the assigned associated rights revest
in the assignor, to the extent that they are still subsisting, when the obligations secured by the
assignment have been discharged.

Article 32 — Formal requirements of assignment

1. An assignment of associated rights transfers the related international interest only if
it:

(a) is in writing;

(b) enables the associated rights to be identified under the contract from which
they arise; and

(c) in the case of an assignment by way of security, enables the obligations
secured by the assignment to be determined in accordance with the Protocol but with-
out the need to state a sum or maximum sum secured.

2. An assignment of an international interest created or provided for by a security agree-
ment is not valid unless some or all related associated rights also are assigned.
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3. This Convention does not apply to an assignment of associated rights which is not
effective to transfer the related international interest.

Article 33 — Debtor’s duty to assignee

1. To the extent that associated rights and the related international interest have been
transferred in accordance with Articles 31 and 32, the debtor in relation to those rights and
that interest is bound by the assignment and has a duty to make payment or give other perfor-
mance to the assignee, if but only if:

(a) the debtor has been given notice of the assignment in writing by or with the
authority of the assignor; and

(b) the notice identifies the associated rights.

2. Irrespective of any other ground on which payment or performance by the debtor dis-
charges the latter from liability, payment or performance shall be effective for this purpose if
made in accordance with the preceding paragraph.

3. Nothing in this Article shall affect the priority of competing assignments.

Article 34 — Default remedies in respect of assignment by way of security

In the event of default by the assignor under the assignment of associated rights and the
related international interest made by way of security, Articles 8, 9 and 11 to 14 apply in the
relations between the assignor and the assignee (and, in relation to associated rights, apply in
so far as those provisions are capable of application to intangible property) as if references:

(a) to the secured obligation and the security interest were references to the obli-
gation secured by the assignment of the associated rights and the related international
interest and the security interest created by that assignment;

(b) to the chargee or creditor and chargor or debtor were references to the
assignee and assignor;

(c) to the holder of the international interest were references to the assignee; and

(d) to the object were references to the assigned associated rights and the related
international interest.

Article 35 — Priority of competing assignments

1. Where there are competing assignments of associated rights and at least one of the
assignments includes the related international interest and is registered, the provisions of
Article 29 apply as if the references to a registered interest were references to an assignment
of the associated rights and the related registered interest and as if references to a registered
or unregistered interest were references to a registered or unregistered assignment.

2. Article 30 applies to an assignment of associated rights as if the references to an
international interest were references to an assignment of the associated rights and the related
international interest.

Article 36 — Assignee’s priority with respect to associated rights

1. The assignee of associated rights and the related international interest whose assign-
ment has been registered only has priority under Article 35(1) over another assignee of the
associated rights:

(a) if the contract under which the associated rights arise states that they are
secured by or associated with the object; and

(b) to the extent that the associated rights are related to an object.
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2. For the purposes of sub-paragraph (b) of the preceding paragraph, associated rights
are related to an object only to the extent that they consist of rights to payment or perfor-
mance that relate to:

(a) a sum advanced and utilised for the purchase of the object;

(b) a sum advanced and utilised for the purchase of another object in which the
assignor held another international interest if the assignor transferred that interest to
the assignee and the assignment has been registered;

(c) the price payable for the object;

(d) the rentals payable in respect of the object; or

(e) other obligations arising from a transaction referred to in any of the preced-
ing sub-paragraphs.

3. In all other cases, the priority of the competing assignments of the associated rights
shall be determined by the applicable law.

Article 37 — Effects of assignor’s insolvency

The provisions of Article 30 apply to insolvency proceedings against the assignor as if refer-
ences to the debtor were references to the assignor.

Article 38 — Subrogation

1. Subject to paragraph 2, nothing in this Convention affects the acquisition of associ-
ated rights and the related international interest by legal or contractual subrogation under the
applicable law.

2. The priority between any interest within the preceding paragraph and a competing
interest may be varied by agreement in writing between the holders of the respective interests
but an assignee of a subordinated interest is not bound by an agreement to subordinate that
interest unless at the time of the assignment a subordination had been registered relating to
that agreement.

CHAPTER X
RIGHTS OR INTERESTS SUBJECT TO DECLARATIONS

BY CONTRACTING STATES

Article 39 — Rights having priority without registration

1. A Contracting State may at any time, in a declaration deposited with the Depositary
of the Protocol declare, generally or specifically:

(a) those categories of non-consensual right or interest (other than a right or
interest to which Article 40 applies) which under that State’s law have priority over
an interest in an object equivalent to that of the holder of a registered international
interest and which shall have priority over a registered international interest, whether
in or outside insolvency proceedings; and

(b) that nothing in this Convention shall affect the right of a State or State entity,
intergovernmental organization or other private provider of public services to arrest
or detain an object under the laws of that State for payment of amounts owed to such
entity, organization or provider directly relating to those services in respect of that
object or another object.

2. A declaration made under the preceding paragraph may be expressed to cover catego-
ries that are created after the deposit of that declaration.
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3. A non-consensual right or interest has priority over an international interest if and
only if the former is of a category covered by a declaration deposited prior to the registration
of the international interest.

4. Notwithstanding the preceding paragraph, a Contracting State may, at the time of rat-
ification, acceptance, approval of, or accession to the Protocol, declare that a right or interest
of a category covered by a declaration made under sub-paragraph (a) of paragraph 1 shall
have priority over an international interest registered prior to the date of such ratification,
acceptance, approval or accession.

Article 40 — Registrable non-consensual rights or interests

A Contracting State may at any time in a declaration deposited with the Depositary of the
Protocol list the categories of non-consensual right or interest which shall be registrable
under this Convention as regards any category of object as if the right or interest were an
international interest and shall be regulated accordingly. Such a declaration may be modified
from time to time.

CHAPTER XI
APPLICATION OF THE CONVENTION TO SALES

Article 41 — Sale and prospective sale

This Convention shall apply to the sale or prospective sale of an object as provided for in the
Protocol with any modifications therein.

CHAPTER XII
JURISDICTION

Article 42 — Choice of forum

1. Subject to Articles 43 and 44, the courts of a Contracting State chosen by the parties
to a transaction have jurisdiction in respect of any claim brought under this Convention,
whether or not the chosen forum has a connection with the parties or the transaction. Such
jurisdiction shall be exclusive unless otherwise agreed between the parties.

2. Any such agreement shall be in writing or otherwise concluded in accordance with
the formal requirements of the law of the chosen forum.

Article 43 — Jurisdiction under Article 13

1. The courts of a Contracting State chosen by the parties and the courts of the Contract-
ing State on the territory of which the object is situated have jurisdiction to grant relief under
Article 13(1)(a), (b), (c) and Article 13(4) in respect of that object.

2. Jurisdiction to grant relief under Article 13(1)(d) or other interim relief by virtue of
Article 13(4) may be exercised either:

(a) by the courts chosen by the parties; or

(b) by the courts of a Contracting State on the territory of which the debtor is sit-
uated, being relief which, by the terms of the order granting it, is enforceable only in
the territory of that Contracting State.

3. A court has jurisdiction under the preceding paragraphs even if the final determina-
tion of the claim referred to in Article 13(1) will or may take place in a court of another Con-
tracting State or by arbitration.
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Article 44 — Jurisdiction to make orders against the Registrar

1. The courts of the place in which the Registrar has its centre of administration shall
have exclusive jurisdiction to award damages or make orders against the Registrar.

2. Where a person fails to respond to a demand made under Article 25 and that person
has ceased to exist or cannot be found for the purpose of enabling an order to be made against
it requiring it to procure discharge of the registration, the courts referred to in the preceding
paragraph shall have exclusive jurisdiction, on the application of the debtor or intending
debtor, to make an order directed to the Registrar requiring the Registrar to discharge the reg-
istration.

3. Where a person fails to comply with an order of a court having jurisdiction under this
Convention or, in the case of a national interest, an order of a court of competent jurisdiction
requiring that person to procure the amendment or discharge of a registration, the courts
referred to in paragraph 1 may direct the Registrar to take such steps as will give effect to that
order.

4. Except as otherwise provided by the preceding paragraphs, no court may make orders
or give judgments or rulings against or purporting to bind the Registrar.

Article 45 — Jurisdiction in respect of insolvency proceedings

The provisions of this Chapter are not applicable to insolvency proceedings.

CHAPTER XIII
RELATIONSHIP WITH OTHER CONVENTIONS

Article 45 bis — Relationship with the United Nations Convention on
the Assignment of Receivables in International Trade

This Convention shall prevail over the United Nations Convention on the Assignment of
Receivables in International Trade, opened for signature in New York on 12 December 2001,
as it relates to the assignment of receivables which are associated rights related to interna-
tional interests in aircraft objects, railway rolling stock and space assets.

Article 46 — Relationship with the Unidroit Convention
on International Financial Leasing

The Protocol may determine the relationship between this Convention and the Unidroit
Convention on International Financial Leasing, signed at Ottawa on 28 May 1988.

CHAPTER XIV
FINAL PROVISIONS

Article 47 — Signature, ratification, acceptance, approval or accession

1. This Convention shall be open for signature in Cape Town on 16 November 2001 by
States participating in the Diplomatic Conference to Adopt a Mobile Equipment Convention
and an Aircraft Protocol held at Cape Town from 29 October to 16 November 2001. After 16
November 2001, the Convention shall be open to all States for signature at the Headquarters
of the International Institute for the Unification of Private Law (Unidroit) in Rome until it
enters into force in accordance with Article 49.

2. This Convention shall be subject to ratification, acceptance or approval by States
which have signed it.

3. Any State which does not sign this Convention may accede to it at any time.
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4. Ratification, acceptance, approval or accession is effected by the deposit of a formal
instrument to that effect with the Depositary.

Article 48 — Regional Economic Integration Organizations

1. A Regional Economic Integration Organization which is constituted by sovereign
States and has competence over certain matters governed by this Convention may similarly
sign, accept, approve or accede to this Convention. The Regional Economic Integration
Organization shall in that case have the rights and obligations of a Contracting State, to the
extent that that Organization has competence over matters governed by this Convention.
Where the number of Contracting States is relevant in this Convention, the Regional Eco-
nomic Integration Organization shall not count as a Contracting State in addition to its Mem-
ber States which are Contracting States.

2. The Regional Economic Integration Organization shall, at the time of signature,
acceptance, approval or accession, make a declaration to the Depositary specifying the mat-
ters governed by this Convention in respect of which competence has been transferred to that
Organization by its Member States. The Regional Economic Integration Organization shall
promptly notify the Depositary of any changes to the distribution of competence, including
new transfers of competence, specified in the declaration under this paragraph.

3. Any reference to a “Contracting State” or “Contracting States” or “State Party” or
“States Parties” in this Convention applies equally to a Regional Economic Integration
Organization where the context so requires.

Article 49 — Entry into force

1. This Convention enters into force on the first day of the month following the expira-
tion of three months after the date of the deposit of the third instrument of ratification, accept-
ance, approval or accession but only as regards a category of objects to which a Protocol
applies:

(a) as from the time of entry into force of that Protocol;

(b) subject to the terms of that Protocol; and

(c) as between States Parties to this Convention and that Protocol.

2. For other States this Convention enters into force on the first day of the month
following the expiration of three months after the date of the deposit of their instrument of
ratification, acceptance, approval or accession but only as regards a category of objects to
which a Protocol applies and subject, in relation to such Protocol, to the requirements of sub-
paragraphs (a), (b) and (c) of the preceding paragraph.

Article 50 — Internal transactions

1. A Contracting State may, at the time of ratification, acceptance, approval of, or acces-
sion to the Protocol, declare that this Convention shall not apply to a transaction which is an
internal transaction in relation to that State with regard to all types of objects or some of
them.

2. Notwithstanding the preceding paragraph, the provisions of Articles 8(4), 9(1), 16,
Chapter V, Article 29, and any provisions of this Convention relating to registered interests
shall apply to an internal transaction.

3. Where notice of a national interest has been registered in the International Registry,
the priority of the holder of that interest under Article 29 shall not be affected by the fact that
such interest has become vested in another person by assignment or subrogation under the
applicable law.
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Article 51 — Future Protocols

1. The Depositary may create working groups, in co-operation with such relevant non-
governmental organizations as the Depositary considers appropriate, to assess the feasibility
of extending the application of this Convention, through one or more Protocols, to objects of
any category of high-value mobile equipment, other than a category referred to in Article
2(3), each member of which is uniquely identifiable, and associated rights relating to such
objects.

2. The Depositary shall communicate the text of any preliminary draft Protocol relating
to a category of objects prepared by such a working group to all States Parties to this Conven-
tion, all member States of the Depositary, member States of the United Nations which are not
members of the Depositary and the relevant intergovernmental organizations, and shall invite
such States and organizations to participate in intergovernmental negotiations for the comple-
tion of a draft Protocol on the basis of such a preliminary draft Protocol.

3. The Depositary shall also communicate the text of any preliminary draft Protocol
prepared by such a working group to such relevant non-governmental organizations as the
Depositary considers appropriate. Such non-governmental organizations shall be invited
promptly to submit comments on the text of the preliminary draft Protocol to the Depositary
and to participate as observers in the preparation of a draft Protocol.

4. When the competent bodies of the Depositary adjudge such a draft Protocol ripe for
adoption, the Depositary shall convene a diplomatic conference for its adoption.

5. Once such a Protocol has been adopted, subject to paragraph 6, this Convention shall
apply to the category of objects covered thereby.

6. Article 45 bis of this Convention applies to such a Protocol only if specifically pro-
vided for in that Protocol.

Article 52 — Territorial units

1. If a Contracting State has territorial units in which different systems of law are appli-
cable in relation to the matters dealt with in this Convention, it may, at the time of ratification,
acceptance, approval or accession, declare that this Convention is to extend to all its territo-
rial units or only to one or more of them and may modify its declaration by submitting
another declaration at any time.

2. Any such declaration shall state expressly the territorial units to which this Conven-
tion applies.

3. If a Contracting State has not made any declaration under paragraph 1, this Conven-
tion shall apply to all territorial units of that State.

4. Where a Contracting State extends this Convention to one or more of its territorial
units, declarations permitted under this Convention may be made in respect of each such ter-
ritorial unit, and the declarations made in respect of one territorial unit may be different from
those made in respect of another territorial unit.

5. If by virtue of a declaration under paragraph 1, this Convention extends to one or
more territorial units of a Contracting State:

(a) the debtor is considered to be situated in a Contracting State only if it is
incorporated or formed under a law in force in a territorial unit to which this Conven-
tion applies or if it has its registered office or statutory seat, centre of administration,
place of business or habitual residence in a territorial unit to which this Convention
applies;
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(b) any reference to the location of the object in a Contracting State refers to the
location of the object in a territorial unit to which this Convention applies; and

(c) any reference to the administrative authorities in that Contracting State shall
be construed as referring to the administrative authorities having jurisdiction in a ter-
ritorial unit to which this Convention applies.

Article 53 — Determination of courts

A Contracting State may, at the time of ratification, acceptance, approval of, or accession to
the Protocol, declare the relevant “court” or “courts” for the purposes of Article 1 and Chap-
ter XII of this Convention.

Article 54 — Declarations regarding remedies

1. A Contracting State may, at the time of ratification, acceptance, approval of, or acces-
sion to the Protocol, declare that while the charged object is situated within, or controlled
from its territory the chargee shall not grant a lease of the object in that territory.

2. A Contracting State shall, at the time of ratification, acceptance, approval of, or
accession to the Protocol, declare whether or not any remedy available to the creditor under
any provision of this Convention which is not there expressed to require application to the
court may be exercised only with leave of the court.

Article 55 — Declarations regarding relief pending final determination

A Contracting State may, at the time of ratification, acceptance, approval of, or accession to
the Protocol, declare that it will not apply the provisions of Article 13 or Article 43, or both,
wholly or in part. The declaration shall specify under which conditions the relevant Article
will be applied, in case it will be applied partly, or otherwise which other forms of interim
relief will be applied.

Article 56 — Reservations and declarations

1. No reservations may be made to this Convention but declarations authorised by Arti-
cles 39, 40, 50, 52, 53, 54, 55, 57, 58 and 60 may be made in accordance with these provi-
sions.

2. Any declaration or subsequent declaration or any withdrawal of a declaration made
under this Convention shall be notified in writing to the Depositary.

Article 57 — Subsequent declarations

1. A State Party may make a subsequent declaration, other than a declaration authorised
under Article 60, at any time after the date on which this Convention has entered into force
for it, by notifying the Depositary to that effect.

2. Any such subsequent declaration shall take effect on the first day of the month fol-
lowing the expiration of six months after the date of receipt of the notification by the Deposi-
tary. Where a longer period for that declaration to take effect is specified in the notification, it
shall take effect upon the expiration of such longer period after receipt of the notification by
the Depositary.

3. Notwithstanding the previous paragraphs, this Convention shall continue to apply, as
if no such subsequent declarations had been made, in respect of all rights and interests arising
prior to the effective date of any such subsequent declaration.
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Article 58 — Withdrawal of declarations

1. Any State Party having made a declaration under this Convention, other than a decla-
ration authorised under Article 60, may withdraw it at any time by notifying the Depositary.
Such withdrawal is to take effect on the first day of the month following the expiration of six
months after the date of receipt of the notification by the Depositary.

2. Notwithstanding the previous paragraph, this Convention shall continue to apply, as
if no such withdrawal of declaration had been made, in respect of all rights and interests aris-
ing prior to the effective date of any such withdrawal.

Article 59 — Denunciations

1. Any State Party may denounce this Convention by notification in writing to the
Depositary.

2. Any such denunciation shall take effect on the first day of the month following the
expiration of twelve months after the date on which notification is received by the Deposi-
tary.

3. Notwithstanding the previous paragraphs, this Convention shall continue to apply, as
if no such denunciation had been made, in respect of all rights and interests arising prior to
the effective date of any such denunciation.

Article 60 — Transitional provisions

1. Unless otherwise declared by a Contracting State at any time, the Convention does
not apply to a pre-existing right or interest, which retains the priority it enjoyed under the
applicable law before the effective date of this Convention.

2. For the purposes of Article 1(v) and of determining priority under this Convention:

(a)  “effective date of this Convention” means in relation to a debtor the time
when this Convention enters into force or the time when the State in which the debtor
is situated becomes a Contracting State, whichever is the later; and

(b)  the debtor is situated in a State where it has its centre of administration or, if
it has no centre of administration, its place of business or, if it has more than one
place of business, its principal place of business or, if it has no place of business, its
habitual residence.

3. A Contracting State may in its declaration under paragraph 1 specify a date, not ear-
lier than three years after the date on which the declaration becomes effective, when this Con-
vention and the Protocol will become applicable, for the purpose of determining priority,
including the protection of any existing priority, to pre-existing rights or interests arising
under an agreement made at a time when the debtor was situated in a State referred to in sub-
paragraph (b) of the preceding paragraph but only to the extent and in the manner specified in
its declaration.

Article 61 — Review Conferences, amendments and related matters

1. The Depositary shall prepare reports yearly or at such other time as the circumstances
may require for the States Parties as to the manner in which the international regimen estab-
lished in this Convention has operated in practice. In preparing such reports, the Depositary
shall take into account the reports of the Supervisory Authority concerning the functioning of
the international registration system.
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2. At the request of not less than twenty-five per cent of the States Parties, Review Con-
ferences of States Parties shall be convened from time to time by the Depositary, in consulta-
tion with the Supervisory Authority, to consider:

(a) the practical operation of this Convention and its effectiveness in facilitating
the asset-based financing and leasing of the objects covered by its terms;

(b) the judicial interpretation given to, and the application made of the terms of
this Convention and the regulations;

(c) the functioning of the international registration system, the performance of
the Registrar and its oversight by the Supervisory Authority, taking into account the
reports of the Supervisory Authority; and

(d) whether any modifications to this Convention or the arrangements relating to
the International Registry are desirable.

3. Subject to paragraph 4, any amendment to this Convention shall be approved by at
least a two-thirds majority of States Parties participating in the Conference referred to in the
preceding paragraph and shall then enter into force in respect of States which have ratified,
accepted or approved such amendment when ratified, accepted, or approved by three States in
accordance with the provisions of Article 49 relating to its entry into force.

4. Where the proposed amendment to this Convention is intended to apply to more than
one category of equipment, such amendment shall also be approved by at least a two-thirds
majority of States Parties to each Protocol that are participating in the Conference referred to
in paragraph 2.

Article 62 — Depositary and its functions

1. Instruments of ratification, acceptance, approval or accession shall be deposited with
the International Institute for the Unification of Private Law (Unidroit), which is hereby des-
ignated the Depositary.

2. The Depositary shall:

(a) inform all Contracting States of:

(i) each new signature or deposit of an instrument of ratification, accept-
ance, approval or accession, together with the date thereof,

(ii) the date of entry into force of this Convention,

(iii) each declaration made in accordance with this Convention, together
with the date thereof,

(iv) the withdrawal or amendment of any declaration, together with the
date thereof, and

(v) the notification of any denunciation of this Convention together with
the date thereof and the date on which it takes effect;

(b) transmit certified true copies of this Convention to all Contracting States;

(c) provide the Supervisory Authority and the Registrar with a copy of each
instrument of ratification, acceptance, approval or accession, together with the date
of deposit thereof, of each declaration or withdrawal or amendment of a declaration
and of each notification of denunciation, together with the date of notification
thereof, so that the information contained therein is easily and fully available; and

(d) perform such other functions customary for depositaries.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorised,
have signed this Convention.
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DONE at Cape Town, this sixteenth day of November, two thousand and one, in a single orig-
inal in the English, Arabic, Chinese, French, Russian and Spanish languages, all texts being
equally authentic, such authenticity to take effect upon verification by the Joint Secretariat of
the Conference under the authority of the President of the Conference within ninety days
hereof as to the conformity of the texts with one another.  2004, c. 5, Sch. A. 

SCHEDULE B

PROTOCOL TO THE CONVENTION
ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT

ON MATTERS SPECIFIC TO AIRCRAFT EQUIPMENT

THE STATES PARTIES TO THIS PROTOCOL,

CONSIDERING it necessary to implement the Convention on International Interests in
Mobile Equipment (hereinafter referred to as “the Convention”) as it relates to aircraft equip-
ment, in the light of the purposes set out in the preamble to the Convention,

MINDFUL of the need to adapt the Convention to meet the particular requirements of aircraft
finance and to extend the sphere of application of the Convention to include contracts of sale
of aircraft equipment,

MINDFUL of the principles and objectives of the Convention on International Civil Aviation,
signed at Chicago on 7 December 1944,

HAVE AGREED upon the following provisions relating to aircraft equipment:

CHAPTER I
SPHERE OF APPLICATION AND GENERAL PROVISIONS

Article I — Defined terms

1. In this Protocol, except where the context otherwise requires, terms used in it have
the meanings set out in the Convention.

2. In this Protocol the following terms are employed with the meanings set out below:

(a) “aircraft” means aircraft as defined for the purposes of the Chicago Conven-
tion which are either airframes with aircraft engines installed thereon or helicopters;

(b) “aircraft engines” means aircraft engines (other than those used in military,
customs or police services) powered by jet propulsion or turbine or piston technology
and:

(i) in the case of jet propulsion aircraft engines, have at least 1750 lb of
thrust or its equivalent, and

(ii) in the case of turbine-powered or piston-powered aircraft engines,
have at least 550 rated take-off shaft horsepower or its equivalent,

together with all modules and other installed, incorporated or attached accessories,
parts and equipment and all data, manuals and records relating thereto;

(c) “aircraft objects” means airframes, aircraft engines and helicopters;

(d) “aircraft register” means a register maintained by a State or a common mark
registering authority for the purposes of the Chicago Convention;

(e) “airframes” means airframes (other than those used in military, customs or
police services) that, when appropriate aircraft engines are installed thereon, are type
certified by the competent aviation authority to transport:

(i) at least eight (8) persons including crew, or

(ii) goods in excess of 2750 kilograms,
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together with all installed, incorporated or attached accessories, parts and equipment
(other than aircraft engines), and all data, manuals and records relating thereto;

(f) “authorised party” means the party referred to in Article XIII(3);

(g) “Chicago Convention” means the Convention on International Civil Avia-
tion, signed at Chicago on 7 December 1944, as amended, and its Annexes;

(h) “common mark registering authority” means the authority maintaining a reg-
ister in accordance with Article 77 of the Chicago Convention as implemented by the
Resolution adopted on 14 December 1967 by the Council of the International Civil
Aviation Organization on nationality and registration of aircraft operated by interna-
tional operating agencies;

(i) “de-registration of the aircraft” means deletion or removal of the registration
of the aircraft from its aircraft register in accordance with the Chicago Convention;

(j) “guarantee contract” means a contract entered into by a person as guarantor;

(k) “guarantor” means a person who, for the purpose of assuring performance of
any obligations in favour of a creditor secured by a security agreement or under an
agreement, gives or issues a suretyship or demand guarantee or a standby letter of
credit or any other form of credit insurance;

(l) “helicopters” means heavier-than-air machines (other than those used in mil-
itary, customs or police services) supported in flight chiefly by the reactions of the air
on one or more power-driven rotors on substantially vertical axes and which are type
certified by the competent aviation authority to transport:

(i) at least five (5) persons including crew, or

(ii) goods in excess of 450 kilograms,

together with all installed, incorporated or attached accessories, parts and equipment
(including rotors), and all data, manuals and records relating thereto;

(m) “insolvency-related event” means:

(i) the commencement of the insolvency proceedings, or

(ii) the declared intention to suspend or actual suspension of payments
by the debtor where the creditor’s right to institute insolvency proceedings
against the debtor or to exercise remedies under the Convention is prevented
or suspended by law or State action;

(n)  “primary insolvency jurisdiction” means the Contracting State in which the
centre of the debtor’s main interests is situated, which for this purpose shall be
deemed to be the place of the debtor’s statutory seat or, if there is none, the place
where the debtor is incorporated or formed, unless proved otherwise;

(o) “registry authority” means the national authority or the common mark regis-
tering authority, maintaining an aircraft register in a Contracting State and responsi-
ble for the registration and de-registration of an aircraft in accordance with the
Chicago Convention; and

(p) “State of registry” means, in respect of an aircraft, the State on the national
register of which an aircraft is entered or the State of location of the common mark
registering authority maintaining the aircraft register.

Article II — Application of Convention as regards aircraft objects

1. The Convention shall apply in relation to aircraft objects as provided by the terms of
this Protocol.

2. The Convention and this Protocol shall be known as the Convention on International
Interests in Mobile Equipment as applied to aircraft objects.
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Article III — Application of Convention to sales

The following provisions of the Convention apply as if references to an agreement creating or
providing for an international interest were references to a contract of sale and as if references
to an international interest, a prospective international interest, the debtor and the creditor
were references to a sale, a prospective sale, the seller and the buyer respectively:

Articles 3 and 4;

Article 16(1)(a);

Article 19(4);

Article 20(1) (as regards registration of a contract of sale or a prospective sale);

Article 25(2) (as regards a prospective sale); and

Article 30.

In addition, the general provisions of Article 1, Article 5, Chapters IV to VII, Article 29
(other than Article 29(3) which is replaced by Article XIV(1) and (2)), Chapter X, Chapter
XII (other than Article 43), Chapter XIII and Chapter XIV (other than Article 60) shall apply
to contracts of sale and prospective sales.

Article IV — Sphere of application

1. Without prejudice to Article 3(1) of the Convention, the Convention shall also apply
in relation to a helicopter, or to an airframe pertaining to an aircraft, registered in an aircraft
register of a Contracting State which is the State of registry, and where such registration is
made pursuant to an agreement for registration of the aircraft it is deemed to have been
effected at the time of the agreement.

2. For the purposes of the definition of “internal transaction” in Article 1 of the Conven-
tion:

(a) an airframe is located in the State of registry of the aircraft of which it is a
part;

(b) an aircraft engine is located in the State of registry of the aircraft on which it
is installed or, if it is not installed on an aircraft, where it is physically located; and

(c) a helicopter is located in its State of registry, at the time of the conclusion of
the agreement creating or providing for the interest.

3. The parties may, by agreement in writing, exclude the application of Article XI and,
in their relations with each other, derogate from or vary the effect of any of the provisions of
this Protocol except Article IX(2) - (4).

Article V — Formalities, effects and registration of contracts of sale

1. For the purposes of this Protocol, a contract of sale is one which:

(a) is in writing;

(b) relates to an aircraft object of which the seller has power to dispose; and

(c) enables the aircraft object to be identified in conformity with this Protocol.

2. A contract of sale transfers the interest of the seller in the aircraft object to the buyer
according to its terms.

3. Registration of a contract of sale remains effective indefinitely. Registration of a pro-
spective sale remains effective unless discharged or until expiry of the period, if any, speci-
fied in the registration.
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Article VI — Representative capacities

A person may enter into an agreement or a sale, and register an international interest in, or a
sale of, an aircraft object, in an agency, trust or other representative capacity. In such case,
that person is entitled to assert rights and interests under the Convention.

Article VII — Description of aircraft objects

A description of an aircraft object that contains its manufacturer’s serial number, the name of
the manufacturer and its model designation is necessary and sufficient to identify the object
for the purposes of Article 7(c) of the Convention and Article V(1)(c) of this Protocol.

Article VIII — Choice of law

1. This Article applies only where a Contracting State has made a declaration pursuant
to Article XXX(1).

2. The parties to an agreement, or a contract of sale, or a related guarantee contract or
subordination agreement may agree on the law which is to govern their contractual rights and
obligations, wholly or in part.

3. Unless otherwise agreed, the reference in the preceding paragraph to the law chosen
by the parties is to the domestic rules of law of the designated State or, where that State com-
prises several territorial units, to the domestic law of the designated territorial unit.

CHAPTER II
DEFAULT REMEDIES, PRIORITIES AND ASSIGNMENTS

Article IX — Modification of default remedies provisions

1. In addition to the remedies specified in Chapter III of the Convention, the creditor
may, to the extent that the debtor has at any time so agreed and in the circumstances specified
in that Chapter:

(a) procure the de-registration of the aircraft; and

(b) procure the export and physical transfer of the aircraft object from the terri-
tory in which it is situated.

2. The creditor shall not exercise the remedies specified in the preceding paragraph
without the prior consent in writing of the holder of any registered interest ranking in priority
to that of the creditor.

3. Article 8(3) of the Convention shall not apply to aircraft objects. Any remedy given
by the Convention in relation to an aircraft object shall be exercised in a commercially rea-
sonable manner. A remedy shall be deemed to be exercised in a commercially reasonable
manner where it is exercised in conformity with a provision of the agreement except where
such a provision is manifestly unreasonable.

4. A chargee giving ten or more working days’ prior written notice of a proposed sale or
lease to interested persons shall be deemed to satisfy the requirement of providing “reasona-
ble prior notice” specified in Article 8(4) of the Convention. The foregoing shall not prevent
a chargee and a chargor or a guarantor from agreeing to a longer period of prior notice.

5. The registry authority in a Contracting State shall, subject to any applicable safety
laws and regulations, honour a request for de-registration and export if:

(a) the request is properly submitted by the authorised party under a recorded
irrevocable de-registration and export request authorization; and
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(b) the authorised party certifies to the registry authority, if required by that
authority, that all registered interests ranking in priority to that of the creditor in
whose favour the authorization has been issued have been discharged or that the
holders of such interests have consented to the de-registration and export.

6. A chargee proposing to procure the de-registration and export of an aircraft under
paragraph 1 otherwise than pursuant to a court order shall give reasonable prior notice in
writing of the proposed de-registration and export to:

(a) interested persons specified in Article 1(m)(i) and (ii) of the Convention; and

(b) interested persons specified in Article 1(m)(iii) of the Convention who have
given notice of their rights to the chargee within a reasonable time prior to the de-
registration and export.

Article X — Modification of provisions regarding relief pending final determination

1. This Article applies only where a Contracting State has made a declaration under
Article XXX(2) and to the extent stated in such declaration.

2. For the purposes of Article 13(1) of the Convention, “speedy” in the context of
obtaining relief means within such number of working days from the date of filing of the
application for relief as is specified in a declaration made by the Contracting State in which
the application is made.

3. Article 13(1) of the Convention applies with the following being added immediately
after sub-paragraph (d):

(e) if at any time the debtor and the creditor specifically agree, sale and applica-
tion of proceeds therefrom, and Article 43(2) applies with the insertion after the
words “Article 13(1)(d)” of the words “and (e)”.

4. Ownership or any other interest of the debtor passing on a sale under the preceding
paragraph is free from any other interest over which the creditor’s international interest has
priority under the provisions of Article 29 of the Convention.

5. The creditor and the debtor or any other interested person may agree in writing to
exclude the application of Article 13(2) of the Convention.

6. With regard to the remedies in Article IX(1):

(a) they shall be made available by the registry authority and other administra-
tive authorities, as applicable, in a Contracting State no later than five working days
after the creditor notifies such authorities that the relief specified in Article IX(1) is
granted or, in the case of relief granted by a foreign court, recognised by a court of
that Contracting State, and that the creditor is entitled to procure those remedies in
accordance with the Convention; and

(b) the applicable authorities shall expeditiously co-operate with and assist the
creditor in the exercise of such remedies in conformity with the applicable aviation
safety laws and regulations.

7. Paragraphs 2 and 6 shall not affect any applicable aviation safety laws and regula-
tions.

Article XI — Remedies on insolvency

1. This Article applies only where a Contracting State that is the primary insolvency
jurisdiction has made a declaration pursuant to Article XXX(3).
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Alternative A

2. Upon the occurrence of an insolvency-related event, the insolvency administrator or
the debtor, as applicable, shall, subject to paragraph 7, give possession of the aircraft object to
the creditor no later than the earlier of:

(a) the end of the waiting period; and

(b) the date on which the creditor would be entitled to possession of the aircraft
object if this Article did not apply.

3. For the purposes of this Article, the “waiting period” shall be the period specified in a
declaration of the Contracting State which is the primary insolvency jurisdiction.

4. References in this Article to the “insolvency administrator” shall be to that person in
its official, not in its personal, capacity.

5. Unless and until the creditor is given the opportunity to take possession under para-
graph 2:

(a) the insolvency administrator or the debtor, as applicable, shall preserve the
aircraft object and maintain it and its value in accordance with the agreement; and

(b) the creditor shall be entitled to apply for any other forms of interim relief
available under the applicable law.

6. Sub-paragraph (a) of the preceding paragraph shall not preclude the use of the aircraft
object under arrangements designed to preserve the aircraft object and maintain it and its
value.

7. The insolvency administrator or the debtor, as applicable, may retain possession of
the aircraft object where, by the time specified in paragraph 2, it has cured all defaults other
than a default constituted by the opening of insolvency proceedings and has agreed to per-
form all future obligations under the agreement. A second waiting period shall not apply in
respect of a default in the performance of such future obligations.

8. With regard to the remedies in Article IX(1):

(a)   they shall be made available by the registry authority and the administrative
authorities in a Contracting State, as applicable, no later than five working days after
the date on which the creditor notifies such authorities that it is entitled to procure
those remedies in accordance with the Convention; and

(b)   the applicable authorities shall expeditiously co-operate with and assist the cred-
itor in the exercise of such remedies in conformity with the applicable aviation safety
laws and regulations.

9. No exercise of remedies permitted by the Convention or this Protocol may be pre-
vented or delayed after the date specified in paragraph 2.

10. No obligations of the debtor under the agreement may be modified without the con-
sent of the creditor.

11. Nothing in the preceding paragraph shall be construed to affect the authority, if any,
of the insolvency administrator under the applicable law to terminate the agreement.

12. No rights or interests, except for non-consensual rights or interests of a category cov-
ered by a declaration pursuant to Article 39(1), shall have priority in insolvency proceedings
over registered interests.

13. The Convention as modified by Article IX of this Protocol shall apply to the exercise
of any remedies under this Article.
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Alternative B

2. Upon the occurrence of an insolvency-related event, the insolvency administrator or
the debtor, as applicable, upon the request of the creditor, shall give notice to the creditor
within the time specified in a declaration of a Contracting State pursuant to Article XXX(3)
whether it will:

(a) cure all defaults other than a default constituted by the opening of insolvency
proceedings and agree to perform all future obligations, under the agreement and
related transaction documents; or

(b) give the creditor the opportunity to take possession of the aircraft object, in
accordance with the applicable law.

3. The applicable law referred to in sub-paragraph (b) of the preceding paragraph may
permit the court to require the taking of any additional step or the provision of any additional
guarantee.

4. The creditor shall provide evidence of its claims and proof that its international inter-
est has been registered.

5. If the insolvency administrator or the debtor, as applicable, does not give notice in
conformity with paragraph 2, or when the insolvency administrator or the debtor has declared
that it will give the creditor the opportunity to take possession of the aircraft object but fails
to do so, the court may permit the creditor to take possession of the aircraft object upon such
terms as the court may order and may require the taking of any additional step or the provi-
sion of any additional guarantee.

6. The aircraft object shall not be sold pending a decision by a court regarding the claim
and the international interest.

Article XII — Insolvency assistance

1. This Article applies only where a Contracting State has made a declaration pursuant
to Article XXX(1).

2. The courts of a Contracting State in which an aircraft object is situated shall, in
accordance with the law of the Contracting State, co-operate to the maximum extent possible
with foreign courts and foreign insolvency administrators in carrying out the provisions of
Article XI.

Article XIII — De-registration and export request authorization

1. This Article applies only where a Contracting State has made a declaration pursuant
to Article XXX(1).

2. Where the debtor has issued an irrevocable de-registration and export request author-
ization substantially in the form annexed to this Protocol and has submitted such authoriza-
tion for recordation to the registry authority, that authorization shall be so recorded.

3. The person in whose favour the authorization has been issued (the “authorised
party”) or its certified designee shall be the sole person entitled to exercise the remedies spec-
ified in Article IX(1) and may do so only in accordance with the authorization and applicable
aviation safety laws and regulations. Such authorization may not be revoked by the debtor
without the consent in writing of the authorised party. The registry authority shall remove an
authorization from the registry at the request of the authorised party.

4. The registry authority and other administrative authorities in Contracting States shall
expeditiously co-operate with and assist the authorised party in the exercise of the remedies
specified in Article IX.

4173



c. I-17 international interests in mobile aircraft equipment 33

Article XIV — Modification of priority provisions

1. A buyer of an aircraft object under a registered sale acquires its interest in that object
free from an interest subsequently registered and from an unregistered interest, even if the
buyer has actual knowledge of the unregistered interest.

2. A buyer of an aircraft object acquires its interest in that object subject to an interest
registered at the time of its acquisition.

3. Ownership of or another right or interest in an aircraft engine shall not be affected by
its installation on or removal from an aircraft.

4. Article 29(7) of the Convention applies to an item, other than an object, installed on
an airframe, aircraft engine or helicopter.

Article XV — Modification of assignment provisions

Article 33(1) of the Convention applies as if the following were added immediately after sub-
paragraph (b):

“and (c)   the debtor has consented in writing, whether or not the consent is given in
advance of the assignment or identifies the assignee.”

Article XVI — Debtor provisions

1. In the absence of a default within the meaning of Article 11 of the Convention, the
debtor shall be entitled to the quiet possession and use of the object in accordance with the
agreement as against:

(a) its creditor and the holder of any interest from which the debtor takes free
pursuant to Article 29(4) of the Convention or, in the capacity of buyer, Article
XIV(1) of this Protocol, unless and to the extent that the debtor has otherwise agreed;
and

(b) the holder of any interest to which the debtor’s right or interest is subject pur-
suant to Article 29(4) of the Convention or, in the capacity of buyer, Article XIV(2)
of this Protocol, but only to the extent, if any, that such holder has agreed.

2. Nothing in the Convention or this Protocol affects the liability of a creditor for any
breach of the agreement under the applicable law in so far as that agreement relates to an air-
craft object.

CHAPTER III
REGISTRY PROVISIONS RELATING TO

INTERNATIONAL INTERESTS IN AIRCRAFT OBJECTS

Article XVII — The Supervisory Authority and the Registrar

1. The Supervisory Authority shall be the international entity designated by a Resolu-
tion adopted by the Diplomatic Conference to Adopt a Mobile Equipment Convention and an
Aircraft Protocol.

2. Where the international entity referred to in the preceding paragraph is not able and
willing to act as Supervisory Authority, a Conference of Signatory and Contracting States
shall be convened to designate another Supervisory Authority.

3. The Supervisory Authority and its officers and employees shall enjoy such immunity
from legal and administrative process as is provided under the rules applicable to them as an
international entity or otherwise.
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4. The Supervisory Authority may establish a commission of experts, from among per-
sons nominated by Signatory and Contracting States and having the necessary qualifications
and experience, and entrust it with the task of assisting the Supervisory Authority in the dis-
charge of its functions.

5. The first Registrar shall operate the International Registry for a period of five years
from the date of entry into force of this Protocol. Thereafter, the Registrar shall be appointed
or reappointed at regular five-yearly intervals by the Supervisory Authority.

Article XVIII — First regulations

The first regulations shall be made by the Supervisory Authority so as to take effect upon the
entry into force of this Protocol.

Article XIX — Designated entry points

1. Subject to paragraph 2, a Contracting State may at any time designate an entity or
entities in its territory as the entry point or entry points through which there shall or may be
transmitted to the International Registry information required for registration other than reg-
istration of a notice of a national interest or a right or interest under Article 40 in either case
arising under the laws of another State.

2. A designation made under the preceding paragraph may permit, but not compel, use
of a designated entry point or entry points for information required for registrations in respect
of aircraft engines.

Article XX — Additional modifications to Registry provisions

1. For the purposes of Article 19 (6) of the Convention, the search criteria for an aircraft
object shall be the name of its manufacturer, its manufacturer’s serial number and its model
designation, supplemented as necessary to ensure uniqueness. Such supplementary informa-
tion shall be specified in the regulations.

2. For the purposes of Article 25(2) of the Convention and in the circumstances there
described, the holder of a registered prospective international interest or a registered prospec-
tive assignment of an international interest or the person in whose favour a prospective sale
has been registered shall take such steps as are within its power to procure the discharge of
the registration no later than five working days after the receipt of the demand described in
such paragraph.

3. The fees referred to in Article 17(2)(h) of the Convention shall be determined so as to
recover the reasonable costs of establishing, operating and regulating the International Regis-
try and the reasonable costs of the Supervisory Authority associated with the performance of
the functions, exercise of the powers, and discharge of the duties contemplated by Article
17(2) of the Convention.

4. The centralised functions of the International Registry shall be operated and adminis-
tered by the Registrar on a twenty-four hour basis. The various entry points shall be operated
at least during working hours in their respective territories.

5. The amount of the insurance or financial guarantee referred to in Article 28(4) of the
Convention shall, in respect of each event, not be less than the maximum value of an aircraft
object as determined by the Supervisory Authority.

6. Nothing in the Convention shall preclude the Registrar from procuring insurance or a
financial guarantee covering events for which the Registrar is not liable under Article 28 of
the Convention.
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CHAPTER IV
JURISDICTION

Article XXI — Modification of jurisdiction provisions

For the purposes of Article 43 of the Convention and subject to Article 42 of the Convention,
a court of a Contracting State also has jurisdiction where the object is a helicopter, or an air-
frame pertaining to an aircraft, for which that State is the State of registry.

Article XXII — Waivers of sovereign immunity

1. Subject to paragraph 2, a waiver of sovereign immunity from jurisdiction of the
courts specified in Article 42 or Article 43 of the Convention or relating to enforcement of
rights and interests relating to an aircraft object under the Convention shall be binding and, if
the other conditions to such jurisdiction or enforcement have been satisfied, shall be effective
to confer jurisdiction and permit enforcement, as the case may be.

2. A waiver under the preceding paragraph must be in writing and contain a description
of the aircraft object.

CHAPTER V
RELATIONSHIP WITH OTHER CONVENTIONS

Article XXIII — Relationship with the Convention on
the International Recognition of Rights in Aircraft

The Convention shall, for a Contracting State that is a party to the Convention on the Interna-
tional Recognition of Rights in Aircraft, signed at Geneva on 19 June 1948, supersede that
Convention as it relates to aircraft, as defined in this Protocol, and to aircraft objects. How-
ever, with respect to rights or interests not covered or affected by the present Convention, the
Geneva Convention shall not be superseded.

Article XXIV — Relationship with the Convention for the Unification
of Certain Rules Relating to the Precautionary Attachment of Aircraft

1. The Convention shall, for a Contracting State that is a Party to the Convention for the
Unification of Certain Rules Relating to the Precautionary Attachment of Aircraft, signed at
Rome on 29 May 1933, supersede that Convention as it relates to aircraft, as defined in this
Protocol.

2. A Contracting State Party to the above Convention may declare, at the time of ratifi-
cation, acceptance, approval of, or accession to this Protocol, that it will not apply this Arti-
cle.

Article XXV — Relationship with the Unidroit Convention on
International Financial Leasing

The Convention shall supersede the 

, signed at Ottawa on 28 May 1988, as it relates to aircraft objects.
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CHAPTER VI
FINAL PROVISIONS

Article XXVI — Signature, ratification, acceptance, approval or accession

1. This Protocol shall be open for signature in Cape Town on 16 November 2001 by
States participating in the Diplomatic Conference to Adopt a Mobile Equipment Convention
and an Aircraft Protocol held at Cape Town from 29 October to 16 November 2001. After
16 November 2001, this Protocol shall be open to all States for signature at the Headquarters
of the International Institute for the Unification of Private Law (Unidroit) in Rome until it
enters into force in accordance with Article XXVIII.

2. This Protocol shall be subject to ratification, acceptance or approval by States which
have signed it.

3. Any State which does not sign this Protocol may accede to it at any time.

4. Ratification, acceptance, approval or accession is effected by the deposit of a formal
instrument to that effect with the Depositary.

5. A State may not become a Party to this Protocol unless it is or becomes also a Party to
the Convention.

Article XXVII — Regional Economic Integration Organizations

1. A Regional Economic Integration Organization which is constituted by sovereign
States and has competence over certain matters governed by this Protocol may similarly sign,
accept, approve or accede to this Protocol. The Regional Economic Integration Organization
shall in that case have the rights and obligations of a Contracting State, to the extent that that
Organization has competence over matters governed by this Protocol. Where the number of
Contracting States is relevant in this Protocol, the Regional Economic Integration Organiza-
tion shall not count as a Contracting State in addition to its Member States which are Con-
tracting States.

2. The Regional Economic Integration Organization shall, at the time of signature,
acceptance, approval or accession, make a declaration to the Depositary specifying the mat-
ters governed by this Protocol in respect of which competence has been transferred to that
Organization by its Member States. The Regional Economic Integration Organization shall
promptly notify the Depositary of any changes to the distribution of competence, including
new transfers of competence, specified in the declaration under this paragraph.

3. Any reference to a “Contracting State” or “Contracting States” or “State Party” or
“States Parties” in this Protocol applies equally to a Regional Economic Integration Organi-
zation where the context so requires.

Article XXVIII — Entry into force

1. This Protocol enters into force on the first day of the month following the expiration
of three months after the date of the deposit of the eighth instrument of ratification, accept-
ance, approval or accession, between the States which have deposited such instruments.

2. For other States this Protocol enters into force on the first day of the month following
the expiration of three months after the date of the deposit of its instrument of ratification,
acceptance, approval or accession.
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Article XXIX — Territorial units

1. If a Contracting State has territorial units in which different systems of law are appli-
cable in relation to the matters dealt with in this Protocol, it may, at the time of ratification,
acceptance, approval or accession, declare that this Protocol is to extend to all its territorial
units or only to one or more of them and may modify its declaration by submitting another
declaration at any time.

2. Any such declaration shall state expressly the territorial units to which this Protocol
applies.

3. If a Contracting State has not made any declaration under paragraph 1, this Protocol
shall apply to all territorial units of that State.

4. Where a Contracting State extends this Protocol to one or more of its territorial units,
declarations permitted under this Protocol may be made in respect of each such territorial
unit, and the declarations made in respect of one territorial unit may be different from those
made in respect of another territorial unit.

5. If by virtue of a declaration under paragraph 1, this Protocol extends to one or more
territorial units of a Contracting State:

(a) the debtor is considered to be situated in a Contracting State only if it is
incorporated or formed under a law in force in a territorial unit to which the Conven-
tion and this Protocol apply or if it has its registered office or statutory seat, centre of
administration, place of business or habitual residence in a territorial unit to which
the Convention and this Protocol apply;

(b) any reference to the location of the object in a Contracting State refers to the
location of the object in a territorial unit to which the Convention and this Protocol
apply; and

(c) any reference to the administrative authorities in that Contracting State shall
be construed as referring to the administrative authorities having jurisdiction in a ter-
ritorial unit to which the Convention and this Protocol apply and any reference to the
national register or to the registry authority in that Contracting State shall be con-
strued as referring to the aircraft register in force or to the registry authority having
jurisdiction in the territorial unit or units to which the Convention and this Protocol
apply.

Article XXX — Declarations relating to certain provisions

1. A Contracting State may, at the time of ratification, acceptance, approval of, or acces-
sion to this Protocol, declare that it will apply any one or more of Articles VIII, XII and XIII
of this Protocol.

2. A Contracting State may, at the time of ratification, acceptance, approval of, or acces-
sion to this Protocol, declare that it will apply Article X of this Protocol, wholly or in part. If
it so declares with respect to Article X(2), it shall specify the time-period required thereby.

3. A Contracting State may, at the time of ratification, acceptance, approval of, or acces-
sion to this Protocol, declare that it will apply the entirety of Alternative A, or the entirety of
Alternative B of Article XI and, if so, shall specify the types of insolvency proceeding, if any,
to which it will apply Alternative A and the types of insolvency proceeding, if any, to which
it will apply Alternative B. A Contracting State making a declaration pursuant to this para-
graph shall specify the time-period required by Article XI.

4. The courts of Contracting States shall apply Article XI in conformity with the decla-
ration made by the Contracting State which is the primary insolvency jurisdiction.
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5. A Contracting State may, at the time of ratification, acceptance, approval of, or acces-
sion to this Protocol, declare that it will not apply the provisions of Article XXI, wholly or in
part. The declaration shall specify under which conditions the relevant Article will be
applied, in case it will be applied partly, or otherwise which other forms of interim relief will
be applied.

Article XXXI — Declarations under the Convention

Declarations made under the Convention, including those made under Articles 39, 40, 50, 53,
54, 55, 57, 58 and 60 of the Convention, shall be deemed to have also been made under this
Protocol unless stated otherwise.

Article XXXII — Reservations and declarations

1. No reservations may be made to this Protocol but declarations authorised by Articles
XXIV, XXIX, XXX, XXXI, XXXIII and XXXIV may be made in accordance with these pro-
visions.

2. Any declaration or subsequent declaration or any withdrawal of a declaration made
under this Protocol shall be notified in writing to the Depositary.

Article XXXIII — Subsequent declarations

1. A State Party may make a subsequent declaration, other than a declaration made in
accordance with Article XXXI under Article 60 of the Convention, at any time after the date
on which this Protocol has entered into force for it, by notifying the Depositary to that effect.

2. Any such subsequent declaration shall take effect on the first day of the month fol-
lowing the expiration of six months after the date of receipt of the notification by the Deposi-
tary. Where a longer period for that declaration to take effect is specified in the notification, it
shall take effect upon the expiration of such longer period after receipt of the notification by
the Depositary.

3. Notwithstanding the previous paragraphs, this Protocol shall continue to apply, as if
no such subsequent declarations had been made, in respect of all rights and interests arising
prior to the effective date of any such subsequent declaration.

Article XXXIV — Withdrawal of declarations

1. Any State Party having made a declaration under this Protocol, other than a declara-
tion made in accordance with Article XXXI under Article 60 of the Convention, may with-
draw it at any time by notifying the Depositary. Such withdrawal is to take effect on the first
day of the month following the expiration of six months after the date of receipt of the notifi-
cation by the Depositary.

2. Notwithstanding the previous paragraph, this Protocol shall continue to apply, as if
no such withdrawal of declaration had been made, in respect of all rights and interests arising
prior to the effective date of any such withdrawal.

Article XXXV — Denunciations

1. Any State Party may denounce this Protocol by notification in writing to the Deposi-
tary.

2. Any such denunciation shall take effect on the first day of the month following the
expiration of twelve months after the date of receipt of the notification by the Depositary.
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3. Notwithstanding the previous paragraphs, this Protocol shall continue to apply, as if
no such denunciation had been made, in respect of all rights and interests arising prior to the
effective date of any such denunciation.

Article XXXVI — Review Conferences, amendments and related matters

1. The Depositary, in consultation with the Supervisory Authority, shall prepare reports
yearly, or at such other time as the circumstances may require, for the States Parties as to the
manner in which the international regime established in the Convention as amended by this
Protocol has operated in practice. In preparing such reports, the Depositary shall take into
account the reports of the Supervisory Authority concerning the functioning of the interna-
tional registration system.

2. At the request of not less than twenty-five per cent of the States Parties, Review
Conferences of the States Parties shall be convened from time to time by the Depositary, in
consultation with the Supervisory Authority, to consider:

(a) the practical operation of the Convention as amended by this Protocol and its
effectiveness in facilitating the asset-based financing and leasing of the objects cov-
ered by its terms;

(b) the judicial interpretation given to, and the application made of the terms of
this Protocol and the regulations;

(c) the functioning of the international registration system, the performance of
the Registrar and its oversight by the Supervisory Authority, taking into account the
reports of the Supervisory Authority; and

(d) whether any modifications to this Protocol or the arrangements relating to the
International Registry are desirable.

3. Any amendment to this Protocol shall be approved by at least a two-thirds majority of
States Parties participating in the Conference referred to in the preceding paragraph and shall
then enter into force in respect of States which have ratified, accepted or approved such
amendment when it has been ratified, accepted or approved by eight States in accordance
with the provisions of Article XXVIII relating to its entry into force.

Article XXXVII — Depositary and its functions

1. Instruments of ratification, acceptance, approval or accession shall be deposited with
the International Institute for the Unification of Private Law (Unidroit), which is hereby des-
ignated the Depositary.

2. The Depositary shall:

(a) inform all Contracting States of:

(i) each new signature or deposit of an instrument of ratification, accept-
ance, approval or accession, together with the date thereof,

(ii) the date of entry into force of this Protocol,

(iii) each declaration made in accordance with this Protocol, together
with the date thereof,

(iv) the withdrawal or amendment of any declaration, together with the
date thereof, and

(v) the notification of any denunciation of this Protocol together with the
date thereof and the date on which it takes effect;

(b) transmit certified true copies of this Protocol to all Contracting States;

(c) provide the Supervisory Authority and the Registrar with a copy of each
instrument of ratification, acceptance, approval or accession, together with the date
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of deposit thereof, of each declaration or withdrawal or amendment of a declaration
and of each notification of denunciation, together with the date of notification
thereof, so that the information contained therein is easily and fully available; and

(d) perform such other functions customary for depositaries.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorised,
have signed this Protocol.

DONE at Cape Town, this sixteenth day of November, two thousand and one, in a single orig-
inal in the English, Arabic, Chinese, French, Russian and Spanish languages, all texts being
equally authentic, such authenticity to take effect upon verification by the Joint Secretariat of
the Conference under the authority of the President of the Conference within ninety days
hereof as to the conformity of the texts with one another.

ANNEX

FORM OF IRREVOCABLE DE-REGISTRATION
AND EXPORT REQUEST AUTHORIZATION

Annex referred to in Article XIII

[Insert Date]

To: [Insert Name of Registry Authority]

Re: Irrevocable De-Registration and Export Request Authorization

The undersigned is the registered [operator] [owner]* of the [insert the airframe/heli-
copter manufacturer name and model number] bearing manufacturers serial number [insert
manufacturer’s serial number] and registration [number] [mark] [insert registration number/
mark] (together with all installed, incorporated or attached accessories, parts and equipment,
the “aircraft”).

This instrument is an irrevocable de-registration and export request authorization
issued by the undersigned in favour of [insert name of creditor] (“the authorised party”) under
the authority of Article XIII of the Protocol to the Convention on International Interests in
Mobile Equipment on Matters specific to Aircraft Equipment. In accordance with that Arti-
cle, the undersigned hereby requests:

(i)  recognition that the authorised party or the person it certifies as its designee
is the sole person entitled to:

(a) procure the de-registration of the aircraft from the [insert name of air-
craft register] maintained by the [insert name of registry authority] for the
purposes of Chapter III of the Convention on International Civil Aviation,
signed at Chicago, on 7 December 1944, and

(b) procure the export and physical transfer of the aircraft from [insert
name of country]; and

(ii) confirmation that the authorised party or the person it certifies as its designee
may take the action specified in clause (i) above on written demand without the con-
sent of the undersigned and that, upon such demand, the authorities in [insert name of
country] shall co-operate with the authorised party with a view to the speedy comple-
tion of such action.

The rights in favour of the authorised party established by this instrument may not be
revoked by the undersigned without the written consent of the authorised party.

* Select the term that reflects the relevant nationality registration criterion.
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Please acknowledge your agreement to this request and its terms by appropriate nota-
tion in the space provided below and lodging this instrument in [insert name of registry
authority].

[insert name of operator/owner]

Agreed to and lodged this [insert date]

By: [insert name of signatory]

Its: [insert title of signatory]

[insert relevant notational details]

2004, c. 5, Sch. B.

__________
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An Act to Implement the
United Nations Convention on Contracts

for the International Sale of Goods
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Short title
1 This Act may be cited as the International Sale of Goods Act.  1988,

c. 13, s. 1.

“Convention” defined
2 In this Act, “Convention” means the United Nations Convention on

Contracts for the International Sale of Goods set out in the Schedule.  1988, c. 13, s. 2.

Application in Province
3 On the date the Convention comes into force in Canada in accordance

with Article 99 of the Convention, the Convention applies in Nova Scotia.  1988,
c. 13, s. 4.

Regulations
4 The Governor in Council may make such regulations as are necessary

to carry out the intent and purpose of this Act.  1988, c. 13, s. 6.

Conflict
5 Where there is a conflict between this Act and any other enactment,

this Acts prevails.  1988, c. 13, s. 7.

Contracting out
6 Unless parties to a contract to which the Convention would otherwise

apply exclude its application by expressly providing in the contract that the law,
other than this Act, of Nova Scotia or another jurisdiction applies to it or that the
Convention does not apply to the contract, then the Convention applies to the con-
tract.  1988, c. 13, s. 8.
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SCHEDULE

UNITED NATIONS CONVENTION ON CONTRACTS
FOR THE INTERNATIONAL SALE OF GOODS

THE STATES PARTIES TO THIS CONVENTION,

BEARING IN MIND the broad objectives in the resolutions adopted by the sixth spe-
cial session of the General Assembly of the United Nations on the establishment of a New
International Economic Order,

CONSIDERING that the development of international trade on the basis of equality
and mutual benefit is an important element in promoting friendly relations among States,

BEING OF THE OPINION that the adoption of uniform rules which govern con-
tracts for the international sale of goods and take into account the different social, economic
and legal systems would contribute to the removal of legal barriers in international trade and
promote the development of international trade,

HAVE AGREED as follows:

PART I

SPHERE OF APPLICATION AND GENERAL PROVISIONS

Chapter I

SPHERE OF APPLICATION

Article 1

(1) This Convention applies to contracts of sale of goods between parties whose
places of business are in different States:

(a) when the States are Contracting States; or

(b) when the rules of private international law lead to the application of
the law of a Contracting State.

(2) The fact that the parties have their places of business in different States is to
be disregarded whenever this fact does not appear either from the contract or from any deal-
ings between, or from information disclosed by, the parties at any time before or at the con-
clusion of the contract.

(3) Neither the nationality of the parties nor the civil or commercial character of
the parties or of the contract is to be taken into consideration in determining the application of
this Convention.

Article 2

This Convention does not apply to sales:

(a) of goods bought for personal, family or household use, unless the
seller, at any time before or at the conclusion of the contract, neither knew nor ought
to have known that the goods were bought for any such use;

(b) by auction;

(c) on execution or otherwise by authority of law;

(d) of stocks, shares, investment securities, negotiable instruments or
money;

(e) of ships, vessels, hovercraft or aircraft;

(f) of electricity.
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Article 3

(1) Contracts for the supply of goods to be manufactured or produced are to be
considered sales unless the party who orders the goods undertakes to supply a substantial part
of the materials necessary for such manufacture or production.

(2) This Convention does not apply to contracts in which the preponderant part
of the obligations of the party who furnishes the goods consists in the supply of labour or
other services.

Article 4

This Convention governs only the formation of the contract of sale and the rights and
obligations of the seller and the buyer arising from such a contract. In particular, except as
otherwise expressly provided in this Convention, it is not concerned with:

(a) the validity of the contract or of any of its provisions or of any usage;

(b) the effect which the contract may have on the property in the goods
sold.

Article 5

This Convention does not apply to the liability of the seller for death or personal
injury caused by the goods to any person.

Article 6

The parties may exclude the application of this Convention or, subject to article 12,
derogate from or vary the effect of any of its provisions.

Chapter II

GENERAL PROVISIONS

Article 7

(1) In the interpretation of this Convention, regard is to be had to its international
character and to the need to promote uniformity in its application and the observance of good
faith in international trade.

(2) Questions concerning matters governed by this Convention which are not
expressly settled in it are to be settled in conformity with the general principles on which it is
based or, in the absence of such principles, in conformity with the law applicable by virtue of
the rules of private international law.

Article 8

(1) For the purpose of this Convention statements made by and other conduct of
a party are to be interpreted according to his intent where the other party knew or could not
have been unaware what that intent was.

(2) If the preceding paragraph is not applicable, statements made by and other
conduct of a party are to be interpreted according to the understanding that a reasonable per-
son of the same kind as the other party would have had in the same circumstances.

(3) In determining the intent of a party or the understanding a reasonable person
would have had, due consideration is to be given to all relevant circumstances of the case
including the negotiations, any practices which the parties have established between them-
selves, usages and any subsequent conduct of the parties.
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Article 9

(1) The parties are bound by any usage to which they have agreed and by any
practices which they have established between themselves.

(2) The parties are considered, unless otherwise agreed, to have impliedly made
applicable to their contract or its formation a usage of which the parties knew or ought to
have known and which in international trade is widely known to, and regularly observed by,
parties to contracts of the type involved in the particular trade concerned.

Article 10

For the purposes of this Convention:

(a) if a party has more than one place of business, the place of business is
that which has the closest relationship to the contract and its performance, having
regard to the circumstances known to or contemplated by the parties at any time
before or at the conclusion of the contract;

(b) if a party does not have a place of business, reference is to be made to
his habitual residence.

Article 11

A contract of sale need not be concluded in or evidenced by writing and is not subject
to any other requirement as to form. It may be proved by any means, including witnesses.

Article 12

Any provision of article 11, article 29 or Part II of this Convention that allows a con-
tract of sale or its modification or termination by agreement or any offer, acceptance or other
indication of intention to be made in any form other than in writing does not apply where any
party has his place of business in a Contracting State which has made a declaration under arti-
cle 96 of this Convention. The parties may not derogate from or vary the effect of this article.

Article 13

For the purposes of this Convention “writing” includes telegram and telex.

PART II

FORMATION OF THE CONTRACT

Article 14

(1) A proposal for concluding a contract addressed to one or more specific per-
sons constitutes an offer if it is sufficiently definite and indicates the intention of the offeror
to be bound in case of acceptance. A proposal is sufficiently definite if it indicates the goods
and expressly or implicitly fixes or makes provision for determining the quantity and the
price.

(2) A proposal other than one addressed to one or more specific persons is to be
considered merely as an invitation to make offers, unless the contrary is clearly indicated by
the person making the proposal.

Article 15

(1) An offer becomes effective when it reaches the offeree.

(2) An offer, even if it is irrevocable, may be withdrawn if the withdrawal
reaches the offeree before or at the same time as the offer.
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Article 16

(1) Until a contract is concluded an offer may be revoked if the revocation
reaches the offeree before he has dispatched an acceptance.

(2) However, an offer cannot be revoked:

(a) if it indicates, whether by stating a fixed time for acceptance or other-
wise, that it is irrevocable; or

(b) if it was reasonable for the offeree to rely on the offer as being irrev-
ocable and the offeree has acted in reliance on the offer.

Article 17

An offer, even if it is irrevocable, is terminated when a rejection reaches the offeror.

Article 18

(1) A statement made by or other conduct of the offeree indicating assent to an
offer is an acceptance. Silence or inactivity does not in itself amount to acceptance.

(2) An acceptance of an offer becomes effective at the moment the indication of
assent reaches the offeror. An acceptance is not effective if the indication of assent does not
reach the offeror within the time he has fixed or, if no time is fixed, within a reasonable time,
due account being taken of the circumstances of the transaction, including the rapidity of the
means of communication employed by the offeror. An oral offer must be accepted immedi-
ately unless the circumstances indicate otherwise.

(3) However, if, by virtue of the offer as a result of practices which the parties
have established between themselves or of usage, the offeree may indicate assent by perform-
ing an act, such as one relating to the dispatch of the goods or payment of the price, without
notice to the offeror, the acceptance is effective at the moment the act is performed, provided
that the act is performed within the period of time laid down in the preceding paragraph.

Article 19

(1) A reply to an offer which purports to be an acceptance but contains additions,
limitations or other modifications is a rejection of the offer and constitutes a counter-offer.

(2) However, a reply to an offer which purports to be an acceptance but contains
additional or different terms which do not materially alter the terms of the offer constitutes an
acceptance, unless the offeror, without undue delay, objects orally to the discrepancy or dis-
patches a notice to that effect. If he does not so object, the terms of the contract are the terms
of the offer with the modifications contained in the acceptance.

(3) Additional or different terms relating, among other things, to the price, pay-
ment, quality and quantity of the goods, place and time of delivery, extent of one party’s lia-
bility to the other or the settlement of disputes are considered to alter the terms of the offer
materially.

Article 20

(1) A period of time for acceptance fixed by the offeror in a telegram or a letter
begins to run from the moment the telegram is handed in for dispatch or from the date shown
on the letter or, if no such date is shown, from the date shown on the envelope. A period of
time for acceptance fixed by the offeror by telephone, telex or other means of instantaneous
communication, begins to run from the moment that the offer reaches the offeree.

(2) Official holidays or non-business days occurring during the period for
acceptance are included in calculating the period. However, if a notice of acceptance cannot
be delivered at the address of the offeror on the last day of the period because that day falls on
an official holiday or a non-business day at the place of business of the offeror, the period is
extended until the first business day which follows.
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Article 21

(1) A late acceptance is nevertheless effective as an acceptance if without delay
the offeror orally so informs the offeree or dispatches a notice to that effect.

(2) If a letter or other writing containing a late acceptance shows that it has been
sent in such circumstances that if its transmission had been normal it would have reached the
offeror in due time, the late acceptance is effective as an acceptance unless, without delay, the
offeror orally informs the offeree that he considers his offer as having lapsed or dispatches a
notice to that effect.

Article 22

An acceptance may be withdrawn if the withdrawal reaches the offeror before or at
the same time as the acceptance would have become effective.

Article 23

A contract is concluded at the moment when an acceptance of an offer becomes
effective in accordance with the provisions of this Convention.

Article 24

For the purposes of this Part of the Convention, an offer, declaration of acceptance or
any other indication of intention “reaches” the addressee when it is made orally to him or
delivered by any other means to him personally, to his place of business or mailing address
or, if he does not have a place of business or mailing address, to his habitual residence.

PART III

SALE OF GOODS

Chapter I

GENERAL PROVISIONS

Article 25

A breach of contract committed by one of the parties is fundamental if it results in
such detriment to the other party as substantially to deprive him of what he is entitled to
expect under the contract, unless the party in breach did not foresee and a reasonable person
of the same kind in the same circumstances would not have foreseen such a result.

Article 26

A declaration of avoidance of the contract is effective only if made by notice to the
other party.

Article 27

Unless otherwise expressly provided in this Part of the Convention, if any notice,
request or other communication is given or made by a party in accordance with this Part and
by means appropriate in the circumstances, a delay or error in the transmission of the commu-
nication or its failure to arrive does not deprive that party of the right to rely on the communi-
cation.

Article 28

If, in accordance with the provisions of this Convention, one party is entitled to
require performance of any obligation by the other party, a court is not bound to enter a
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judgement for specific performance unless the court would do so under its own law in respect
of similar contracts of sale not governed by this Convention.

Article 29

(1) A contract may be modified or terminated by the mere agreement of the par-
ties.

(2) A contract in writing which contains a provision requiring any modification
or termination by agreement to be in writing may not be otherwise modified or terminated by
agreement. However, a party may be precluded by his conduct from asserting such a provi-
sion to the extent that the other party has relied on that conduct.

Chapter II

OBLIGATIONS OF THE SELLER

Article 30

The seller must deliver the goods, hand over any documents relating to them and
transfer the property in the goods, as required by the contract and this Convention.

Section I

Delivery of the goods and handing over of documents

Article 31

If the seller is not bound to deliver the goods at any other particular place, his obliga-
tion to deliver consists:

(a) if the contract of sale involves carriage of the goods — in handing
the goods over to the first carrier for transmission to the buyer;

(b) if, in cases not within the preceding subparagraph, the contract
relates to specific goods, or unidentified goods to be drawn from a specific stock or to
be manufactured or produced, and at the time of the conclusion of the contract the
parties knew that the goods were at, or were to be manufactured or produced at, a par-
ticular place — in placing the goods at the buyer’s disposal at that place;

(c) in other cases — in placing the goods at the buyer’s disposal at the
place where the seller had his place of business at the time of the conclusion of the
contract.

Article 32

(1) If the seller, in accordance with the contract or this Convention, hands the
goods over to a carrier and if the goods are not clearly identified to the contract by markings
on the goods, by shipping documents or otherwise, the seller must give the buyer notice of
the consignment specifying the goods.

(2) If the seller is bound to arrange for carriage of the goods, he must make such
contracts as are necessary for carriage to the place fixed by means of transportation appropri-
ate in the circumstances and according to the usual terms for such transportation.

(3) If the seller is not bound to effect insurance in respect of the carriage of the
goods, he must, at the buyer’s request, provide him with all available information necessary
to enable him to effect such insurance.

Article 33

The seller must deliver the goods:
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(a) if a date is fixed by or determinable from the contract, on that date;

(b) if a period of time is fixed by or determinable from the contract, at
any time within that period unless circumstances indicate that the buyer is to choose a
date; or

(c) in any other case, within a reasonable time after the conclusion of the
contract.

Article 34

If the seller is bound to hand over documents relating to the goods, he must hand
them over at the time and place and in the form required by the contract. If the seller has
handed over documents before that time, he may, up to that time, cure any lack of conformity
in the documents, if the exercise of this right does not cause the buyer unreasonable incon-
venience or unreasonable expense. However, the buyer retains any right to claim damages as
provided for in this Convention.

Section II

Conformity of the goods and third-party claims

Article 35

(1) The seller must deliver goods which are of the quantity, quality and descrip-
tion required by the contract and which are contained or packaged in the manner required by
the contract.

(2) Except where the parties have agreed otherwise, the goods do not conform
with the contract unless they:

(a) are fit for the purpose for which goods of the same description would
ordinarily be used;

(b) are fit for any particular purpose expressly or impliedly made known
to the seller at the time of the conclusion of the contract, except where the circum-
stances show that the buyer did not rely, or that it was unreasonable for him to reply,
on the seller’s skill and judgment;

(c) possess the qualities of goods which the seller has held out to the
buyer as a sample or model;

(d) are contained or packaged in the manner usual for such goods or,
where there is no such manner, in a manner adequate to preserve and protect the
goods.

(3) The seller is not liable under subparagraphs (a) to (d) of the preceding para-
graph for any lack of conformity of the goods if, at the time of the conclusion of the contract,
the buyer knew or could not have been unaware of such lack of conformity.

Article 36

(1) The seller is liable in accordance with the contract and this Convention for
any lack of conformity which exists at the time when the risk passes to the buyer, even though
the lack of conformity becomes apparent only after that time.

(2) The seller is also liable for any lack of conformity which occurs after the time
indicated in the preceding paragraph and which is due to a breach of any of his obligations,
including a breach of any guarantee that for a period of time the goods will remain fit for their
ordinary purpose or for some particular purpose or will retain specified qualities or character-
istics.
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Article 37

If the seller has delivered goods before the date for delivery, he may, up to that date,
deliver any missing part or make up any deficiency in the quantity of the goods delivered, or
deliver goods in replacement of any non-conforming goods delivered or remedy any lack of
conformity in the goods delivered, provided that the exercise of this right does not cause the
buyer unreasonable inconvenience or unreasonable expense. However, the buyer retains any
right to claim damages as provided for in this Convention.

Article 38

(1) The buyer must examine the goods, or cause them to be examined, within as
short a period as is practicable in the circumstances.

(2) If the contract involves carriage of the goods, examination may be deferred
until after the goods have arrived at their destination.

(3) If the goods are redirected in transit or redispatched by the buyer without a
reasonable opportunity for examination by him and at the time of the conclusion of the con-
tract the seller knew or ought to have known of the possibility of such redirection or redis-
patch, examination may be deferred until after the goods have arrived at the new destination.

Article 39

(1) The buyer loses the right to rely on a lack of conformity of the goods if he
does not give notice to the seller specifying the nature of the lack of conformity within a rea-
sonable time after he has discovered it or ought to have discovered it.

(2) In any event, the buyer loses the right to rely on a lack of conformity of the
goods if he does not give the seller notice thereof at the latest within a period of two years
from the date on which the goods were actually handed over to the buyer, unless this time
limit is inconsistent with a contractual period of guarantee.

Article 40

The seller is not entitled to rely on the provisions of articles 38 and 39 if the lack of
conformity relates to facts of which he knew or could not have been unaware and which he
did not disclose to the buyer.

Article 41

The seller must deliver goods which are free from any right or claim of a third party,
unless the buyer agreed to take the goods subject to that right or claim. However, if such right
or claim is based on industrial property or other intellectual property, the seller’s obligations
is governed by article 42.

Article 42

(1) The seller must deliver goods which are free from any right or claim of a
third party based on industrial property or other intellectual property, of which at the time of
the conclusion of the contract the seller knew or could not have been unaware, provided that
the right or claim is based on industrial property or other intellectual property:

(a) under the law of the State where the goods will be resold or otherwise
used, if it was contemplated by the parties at the time of the conclusion of the con-
tract that the goods would be resold or otherwise used in that State; or

(b) in any other case, under the law of the State where the buyer has his
place of business.

(2) The obligation of the seller under the preceding paragraph does not extend to
cases where:
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(a) at the time of the conclusion of the contract the buyer knew or could
not have been unaware of the right or claim; or

(b) the right or claim results from the seller’s compliance with technical
drawings, designs, formulae or other such specifications furnished by the buyer.

Article 43

(1) The buyer loses the right to rely on the provisions of article 41 or article 42 if
he does not give notice to the seller specifying the nature of the right or claim of the third
party within a reasonable time after he has become aware or ought to have become aware of
the right or claim.

(2) The seller is not entitled to rely on the provisions of the preceding paragraph
if he knew of the right or claim of the third party and the nature of it.

Article 44

Notwithstanding the provisions of paragraph (1) of article 39 and paragraph (1) of
article 43, the buyer may reduce the price in accordance with article 50 or claim damages,
except for loss of profit, if he has a reasonable excuse for his failure to give the required
notice.

Section III

Remedies for breach of contract by the seller

Article 45

(1) If the seller fails to perform any of his obligations under the contract or this
Convention, the buyer may:

(a) exercise the rights provided in articles 46 to 52;

(b) claim damages as provided in articles 74 to 77.

(2) The buyer is not deprived of any right he may have to claim damages by
exercising his right to other remedies.

(3) No period of grace may be granted to the seller by a court or arbitral tribunal
when the buyer resorts to a remedy for breach of contract.

Article 46

(1) The buyer may require performance by the seller of his obligations unless the
buyer has resorted to a remedy which is inconsistent with this requirement.

(2) If the goods do not conform with the contract, the buyer may require delivery
of substitute goods only if the lack of conformity constitutes a fundamental breach of contract
and a request for substitute goods is made either in conjunction with notice given under arti-
cle 39 or within a reasonable time thereafter.

(3) If the goods do not conform with the contract, the buyer may require the
seller to remedy the lack of conformity by repair, unless this is unreasonable having regard to
all the circumstances. A request for repair must be made either in conjunction with notice
given under article 39 or within a reasonable time thereafter.

Article 47

(1) The buyer may fix an additional period of time of reasonable length for per-
formance by the seller of his obligations.

(2) Unless the buyer has received notice from the seller that he will not perform
within the period so fixed, the buyer may not, during that period, resort to any remedy for
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breach of contract. However, the buyer is not deprived thereby of any right he may have to
claim damages for delay in performance.

Article 48

(1) Subject to article 49, the seller may, even after the date for delivery, remedy
at his own expense any failure to perform his obligations, if he can do so without unreasona-
ble delay and without causing the buyer unreasonable inconvenience or uncertainty of reim-
bursement by the seller of expenses advanced by the buyer. However, the buyer retains any
right to claim damages as provided for in this Convention.

(2) If the seller requests the buyer to make known whether he will accept perfor-
mance and the buyer does not comply with the request within a reasonable time, the seller
may perform within the time indicated in his request. The buyer may not, during that period
of time, resort to any remedy which is inconsistent with performance by the seller.

(3) A notice by the seller that he will perform within a specified period of time is
assumed to include a request, under the preceding paragraph, that the buyer make known his
decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this article is
not effective unless received by the buyer.

Article 49

(1) The buyer may declare the contract avoided:

(a) if the failure by the seller to perform any of his obligations under the
contract or this Convention amounts to a fundamental breach of contract; or

(b) in case of non-delivery, if the seller does not deliver the goods within
the additional period of time fixed by the buyer in accordance with paragraph (1) of
article 47 or declares that he will not deliver within the period so fixed.

(2) However, in cases where the seller has delivered the goods, the buyer loses
the right to declare the contract avoided unless he does so:

(a) in respect of late delivery, within a reasonable time after he has
become aware that delivery has been made;

(b) in respect of any breach other than late delivery, within a reasonable
time:

(i) after he knew or ought to have known of the breach;

(ii) after the expiration of any additional period of time fixed by
the buyer in accordance with paragraph (1) of article 47, or after the seller has
declared that he will not perform his obligations within such an additional
period; or

(iii) after the expiration of any additional period of time indicated
by the seller in accordance with paragraph (2) of article 48, or after the buyer
has declared that he will not accept performance.

Article 50

If the goods do not conform with the contract and whether or not the price has already
been paid, the buyer may reduce the price in the same proportion as the value that the goods
actually delivered had at the time of the delivery bears to the value that conforming goods
would have had at that time. However, if the seller remedies any failure to perform his obliga-
tions in accordance with article 37 or article 48 or if the buyer refuses to accept performance
by the seller in accordance with those articles, the buyer may not reduce the price.
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Article 51

(1) If the seller delivers only a part of the goods or if only a part of the goods
delivered is in conformity with the contract, articles 46 to 50 apply in respect of the part
which is missing or which does not conform.

(2) The buyer may declare the contract avoided in its entirety only if the failure
to make delivery completely or in conformity with the contract amounts to a fundamental
breach of the contract.

Article 52

(1) If the seller delivers the goods before the date fixed, the buyer may take
delivery or refuse to take delivery.

(2) If the seller delivers a quantity of goods greater than that provided for in the
contract, the buyer may take delivery or refuse to take delivery of the excess quantity. If the
buyer takes delivery of all or part of the excess quantity, he must pay for it at the contract rate.

Chapter III

OBLIGATIONS OF THE BUYER

Article 53

The buyer must pay the price for the goods and take delivery of them as required by
the contract and this Convention.

Section I

Payment of the price

Article 54

The buyer’s obligation to pay the price includes taking such steps and complying
with such formalities as may be required under the contract or any laws and regulations to
enable payment to be made.

Article 55

Where a contract has been validly concluded but does not expressly or implicitly fix
or make provision for determining the price, the parties are considered, in the absence of any
indication to the contrary, to have impliedly made reference to the price generally charged at
the time of the conclusion of the contract for such goods sold under comparable circum-
stances in the trade concerned.

Article 56

If the price is fixed according to the weight of the goods, in case of doubt it is to be
determined by net weight.

Article 57

(1) If the buyer is not bound to pay the price at any other particular place, he
must pay it to the seller:

(a) at the seller’s place of business; or

(b) if the payment is to be made against the handing over of the goods or
of documents, at the place where the handing over takes place.
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(2) The seller must bear any increase in the expenses incidental to payment
which is caused by a change in his place of business subsequent to the conclusion of the con-
tract.

Article 58

(1) If the buyer is not bound to pay the price at any other specific time, he must
pay it when the seller places either the goods or documents controlling their disposition at the
buyer’s disposal in accordance with the contract and this Convention. The seller may make
such payment a condition for handing over the goods or documents.

(2) If the contract involves carriage of the goods, the seller may dispatch the
goods on terms whereby the goods, or documents controlling their disposition, will not be
handed over to the buyer except against payment of the price.

(3) The buyer is not bound to pay the price until he has had an opportunity to
examine the goods, unless the procedures for delivery or payment agreed upon by the parties
are inconsistent with his having such an opportunity.

Article 59

The buyer must pay the price on the date fixed by or determinable from the contract
and this Convention without the need for any request or compliance with any formality on the
part of the seller.

Section II

Taking delivery

Article 60

The buyer’s obligation to take delivery consists:

(a) in doing all the acts which could reasonably be expected of him in
order to enable the seller to make delivery; and

(b) in taking over the goods.

Section III

Remedies for breach of contract by the buyer

Article 61

(1) If the buyer fails to perform any of his obligations under the contract or this
Convention, the seller may:

(a) exercise the rights provided in articles 62 to 65;

(b) claim damages as provided in articles 74 to 77.

(2) The seller is not deprived of any right he may have to claim damages by exer-
cising his right to other remedies.

(3) No period of grace may be granted to the buyer by a court or arbitral tribunal
when the seller resorts to a remedy for breach of contract.

Article 62

The seller may require the buyer to pay the price, take delivery or perform his other
obligations, unless the seller has resorted to a remedy which is inconsistent with this require-
ment.
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Article 63

(1) The seller may fix an additional period of time of reasonable length for per-
formance by the buyer of his obligations.

(2) Unless the seller has received notice from the buyer that he will not perform
within the period so fixed, the seller may not, during that period, resort to any remedy for
breach of contract. However, the seller is not deprived thereby of any right he may have to
claim damages for delay in performance.

Article 64

(1) The seller may declare the contract avoided:

(a) if the failure by the buyer to perform any of his obligations under the
contract or this Convention amounts to a fundamental breach of contract; or

(b) if the buyer does not, within the additional period of time fixed by the
seller in accordance with paragraph (1) of article 63, perform his obligation to pay the
price or take delivery of the goods, or if he declares that he will not do so within the
period so fixed.

(2) However, in cases where the buyer has paid the price, the seller loses the
right to declare the contract avoided unless he does so:

(a) in respect of late performance by the buyer, before the seller has
become aware that performance has been rendered; or

(b) in respect of any breach other than late performance by the buyer,
within a reasonable time:

(i) after the seller knew or ought to have known of the breach; or

(ii) after the expiration of any additional period of time fixed by
the seller in accordance with paragraph (1) of article 63, or after the buyer has
declared that he will not perform his obligations within such an additional
period.

Article 65

(1) If under the contract the buyer is to specify the form, measurement or other
features of the goods and he fails to make such specification either on the date agreed upon or
within a reasonable time after receipt of a request from the seller, the seller may, without prej-
udice to any other rights he may have, make the specification himself in accordance with the
requirements of the buyer that may be known to him.

(2) If the seller makes the specification himself, he must inform the buyer of the
details thereof and must fix a reasonable time within which the buyer may make a different
specification. If, after receipt of such a communication, the buyer fails to do so within the
time so fixed, the specification made by the seller is binding.

Chapter IV

PASSING OF RISK

Article 66

Loss of or damage to the goods after the risk has passed to the buyer does not dis-
charge him from his obligation to pay the price, unless the loss or damage is due to an act or
omission of the seller.

Article 67

(1) If the contract of sale involves carriage of the goods and the seller is not
bound to hand them over at a particular place, the risk passes to the buyer when the goods are
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handed over to the first carrier for transmission to the buyer in accordance with the contract
of sale. If the seller is bound to hand the goods over to a carrier at a particular place, the risk
does not pass to the buyer until the goods are handed over to the carrier at that place. The fact
that the seller is authorized to retain documents controlling the disposition of the goods does
not affect the passage of the risk.

(2) Nevertheless, the risk does not pass to the buyer until the goods are clearly
identified to the contract, whether by markings on the goods, by shipping documents, by
notice given to the buyer or otherwise.

Article 68

The risk in respect of goods sold in transit passes to the buyer from the time of the
conclusion of the contract. However, if the circumstances so indicate, the risk is assumed by
the buyer from the time the goods were handed over to the carrier who issued the documents
embodying the contract of carriage. Nevertheless, if at the time of the conclusion of the con-
tract of sale the seller knew or ought to have known that the goods had been lost or damaged
and did not disclose this to the buyer, the loss or damage is at the risk of the seller.

Article 69

(1) In cases not within articles 67 and 68, the risk passes to the buyer when he
takes over the goods or, if he does not do so in due time, from the time when the goods are
placed at his disposal and he commits a breach of contract by failing to take delivery.

(2) However, if the buyer is bound to take over the goods at a place other than a
place of business of the seller, the risk passes when delivery is due and the buyer is aware of
the fact that the goods are placed at his disposal at that place.

(3) If the contract relates to goods not then identified, the goods are considered
not to be placed at the disposal of the buyer until they are clearly identified to the contract.

Article 70

If the seller has committed a fundamental breach of contract, articles 67, 68 and 69 do
not impair the remedies available to the buyer on account of the breach.

Chapter V

PROVISIONS COMMON TO THE OBLIGATIONS
OF THE SELLER AND OF THE BUYER

Section 1

Anticipatory breach and instalment contracts

Article 71

(1) A party may suspend the performance of his obligations if, after the conclu-
sion of the contract, it becomes apparent that the other party will not perform a substantial
part of his obligations as a result of:

(a) a serious deficiency in his ability to perform or in his creditworthi-
ness; or

(b) his conduct in preparing to perform or in performing the contract.

(2) If the seller has already dispatched the goods before the grounds described in
the preceding paragraph become evident, he may prevent the handing over of the goods to the
buyer even though the buyer holds a document which entitles him to obtain them. The present
paragraph relates only to the rights in the goods as between the buyer and the seller.
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(3) A party suspending performance, whether before or after dispatch of the
goods, must immediately give notice of the suspension to the other party and must continue
with performance if the other party provides adequate assurance of his performance.

Article 72

(1) If prior to the date for performance of the contract it is clear that one of the
parties will commit a fundamental breach of contract, the other party may declare the contract
avoided.

(2) If time allows, the party intending to declare the contract avoided must give
reasonable notice to the other party in order to permit him to provide adequate assurance of
his performance.

(3) The requirements of the preceding paragraph do not apply if the other party
has declared that he will not perform his obligations.

Article 73

(1) In the case of a contract for delivery of goods by instalments, if the failure of
one party to perform any of his obligations in respect of any instalment constitutes a funda-
mental breach of contract with respect to that instalment, the other party may declare the con-
tract avoided with respect to that instalment.

(2) If one party’s failure to perform any of his obligations in respect of any
instalment gives the other party good grounds to conclude that a fundamental breach of con-
tract will occur with respect to future instalments, he may declare the contract avoided for the
future, provided that he does so within a reasonable time.

(3) A buyer who declares the contract avoided in respect of any delivery may, at
the same time, declare it avoided in respect of deliveries already made or of future deliveries
if, by reason of their interdependence, those deliveries could not be used for the purpose con-
templated by the parties at the time of the conclusion of the contract.

Section II

Damages

Article 74

Damages for breach of contract by one party consist of a sum equal to the loss,
including loss of profit, suffered by the other party as a consequence of the breach. Such dam-
ages may not exceed the loss which the party in breach foresaw or ought to have foreseen at
the time of the conclusion of the contract, in the light of the facts and matters of which he
then knew or ought to have known, as a possible consequence of the breach of contract.

Article 75

If the contract is avoided and if, in a reasonable manner and within a reasonable time
after avoidance, the buyer has bought goods in replacement or the seller has resold the goods,
the party claiming damages may recover the difference between the contract price and the
price in the substitute transaction as well as any further damages recoverable under article 74.

Article 76

(1) If the contract is avoided and there is a current price for the goods, the party
claiming damages may, if he has not made a purchase or resale under article 75, recover the
difference between the price fixed by the contract and the current price at the time of avoid-
ance as well as any further damages recoverable under article 74. If, however, the party
claiming damages has avoided the contract after taking over the goods, the current price at
the time of such taking over shall be applied instead of the current price at the time of avoid-
ance.
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(2) For the purposes of the preceding paragraph, the current price is the price
prevailing at the place where delivery of the goods should have been made or, if there is no
current price at that place, the price at such other place as serves as a reasonable substitute,
making due allowance for differences in the cost of transporting the goods.

Article 77

A party who relies on a breach of contract must take such measures as are reasonable
in the circumstances to mitigate the loss, including loss of profit, resulting from the breach. If
he fails to take such measures, the party in breach may claim a reduction in the damages in
the amount by which the loss should have been mitigated.

Section III

Interest

Article 78

If a party fails to pay the price or any other sum that is in arrears, the other party is
entitled to interest on it, without prejudice to any claim for damages recoverable under article
74.

Section IV

Exemptions

Article 79

(1) A party is not liable for a failure to perform any of his obligations if he
proves that the failure was due to an impediment beyond his control and that he could not rea-
sonably be expected to have taken the impediment into account at the time of the conclusion
of the contract or to have avoided or overcome it, or its consequences.

(2) If the party’s failure is due to the failure by a third person whom he has
engaged to perform the whole or a part of the contract, that party is exempt from liability only
if:

(a) he is exempt under the preceding paragraph; and

(b) the person whom he has so engaged would be so exempt if the provi-
sions of that paragraph were applied to him.

(3) The exemption provided by this article has effect for the period during which
the impediment exists.

(4) The party who fails to perform must give notice to the other party of the
impediment and its effect on his ability to perform. If the notice is not received by the other
party within a reasonable time after the party who fails to perform knew or ought to have
known of the impediment, he is liable for damages resulting from such non-receipt.

(5) Nothing in this article prevents either party from exercising any right other
than to claim damages under this Convention.

Article 80

A party may not rely on a failure of the other party to perform, to the extent that such
failure was caused by the first party’s act or omission.
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Section V

Effects of avoidance

Article 81

(1) Avoidance of the contract releases both parties from their obligations under
it, subject to any damages which may be due. Avoidance does not affect any provision of the
contract for the settlement of disputes or any other provision of the contract governing the
rights and obligations of the parties consequent upon the avoidance of the contract.

(2) A party who has performed the contract either wholly or in part may claim
restitution from the other party of whatever the first party has supplied or paid under the con-
tract. If both parties are bound to make restitution, they must do so concurrently.

Article 82

(1) The buyer loses the right to declare the contract avoided or to require the
seller to deliver substitute goods if it is impossible for him to make restitution of the goods
substantially in the condition in which he received them.

(2) The preceding paragraph does not apply:

(a) if the impossibility of making restitution of the goods or of making
restitution of the goods substantially in the condition in which the buyer received
them is not due to his act or omission;

(b) if the goods or part of the goods have perished or deteriorated as a
result of the examination provided for in article 38; or

(c) if the goods or part of the goods have been sold in the normal course
of business or have been consumed or transformed by the buyer in the course of nor-
mal use before he discovered or ought to have discovered the lack of conformity.

Article 83

A buyer who has lost the right to declare the contract avoided or to require the seller
to deliver substitute goods in accordance with article 82 retains all other remedies under the
contract and this Convention.

Article 84

(1) If the seller is bound to refund the price, he must also pay interest on it, from
the date on which the price was paid.

(2) The buyer must account to the seller for all benefits which he has derived
from the goods or part of them:

(a) if he must make restitution of the goods or part of them; or

(b) if it is impossible for him to make restitution of all or part of the
goods or to make restitution of all or part of the goods substantially in the condition
in which he received them, but he had nevertheless declared the contract avoided or
required the seller to deliver substitute goods.

Section VI

Preservation of the goods

Article 85

If the buyer is in delay in taking delivery of the goods or, where payment of the price
and delivery of the goods are to be made concurrently, if he fails to pay the price, and the
seller is either in possession of the goods or otherwise able to control their disposition, the
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seller must take such steps as are reasonable in the circumstances to preserve them. He is
entitled to retain them until he has been reimbursed his reasonable expenses by the buyer.

Article 86

(1) If the buyer has received the goods and intends to exercise any right under
the contract or this Convention to reject them, he must take such steps to preserve them as are
reasonable in the circumstances. He is entitled to retain them until he has been reimbursed his
reasonable expenses by the seller.

(2) If goods dispatched to the buyer have been placed at his disposal at their des-
tination and he exercises the right to reject them, he must take possession of them on behalf
of the seller, provided that this can be done without payment of the price and without unrea-
sonable inconvenience or unreasonable expense. This provision does not apply if the seller or
a person authorized to take charge of the goods on his behalf is present at the destination. If
the buyer takes possession of the goods under this paragraph, his rights and obligations are
governed by the preceding paragraph.

Article 87

A party who is bound to take steps to preserve the goods may deposit them in a ware-
house of a third person at the expense of the other party provided that the expense incurred is
not unreasonable.

Article 88

(1) A party who is bound to preserve the goods in accordance with article 85 or
86 may sell them by any appropriate means if there has been an unreasonable delay by the
other party in taking possession of the goods or in taking them back or in paying the price or
the cost of preservation, provided that reasonable notice of the intention to sell has been given
to the other party.

(2) If the goods are subject to rapid deterioration or their preservation would
involve unreasonable expense, a party who is bound to preserve the goods in accordance with
article 85 or 86 must take reasonable measures to sell them. To the extent possible he must
give notice to the other party of his intention to sell.

(3) A party selling the goods has the right to retain out of the proceeds of sale an
amount equal to the reasonable expenses of preserving the goods and of selling them. He
must account to the other party for the balance.

PART IV

FINAL PROVISIONS

Article 89

The Secretary-General of the United Nations is hereby designated as the depositary
for this Convention.

Article 90

This Convention does not prevail over any international agreement which has already
been or may be entered into and which contains provisions concerning the matters governed
by this Convention, provided that the parties have their places of business in States parties to
such agreement.

Article 91

(1) This Convention is open for signature at the concluding meeting of the
United Nations Conference on Contracts for the International Sale of Goods and will remain
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open for signature by all States at the Headquarters of the United Nations, New York until 30
September 1981.

(2) This Convention is subject to ratification, acceptance or approval by the sig-
natory States.

(3) This Convention is open for accession by all States which are not signatory
States as from the date it is open for signature.

(4) Instruments of ratification, acceptance, approval and accession are to be
deposited with the Secretary-General of the United Nations.

Article 92

(1) A Contracting State may declare at the time of signature, ratification, accept-
ance, approval or accession that it will not be bound by Part II of this Convention or that it
will not be bound by Part III of this Convention.

(2) A Contracting State which makes a declaration in accordance with the
preceding paragraph in respect of Part II or Part III of this Convention is not to be considered
a Contracting State within paragraph (1) of article 1 of this Convention in respect of matters
governed by the Part to which the declaration applies.

Article 93

(1) If a Contracting State has two or more territorial units in which, according to
its constitution, different systems of law are applicable in relation to the matters dealt with in
this Convention, it may, at the time of signature, ratification, acceptance, approval or acces-
sion, declare that this Convention is to extend to all its territorial units or only to one or more
of them, and may amend its declaration by submitting another declaration at any time.

(2) These declarations are to be notified to the depositary and are to state
expressly the territorial units to which the Convention extends.

(3) If, by virtue of a declaration under this article, this Convention extends to one
or more but not all of the territorial units of a Contracting State, and if the place of business of
a party is located in that State, this place of business, for the purposes of this Convention, is
considered not to be in a Contracting State, unless it is in a territorial unit to which the Con-
vention extends.

(4) If a Contracting State makes no declaration under paragraph (1) of this arti-
cle, the Convention is to extend to all territorial units of that State.

Article 94

(1) Two or more Contracting States which have the same or closely related legal
rules on matters governed by this Convention may at any time declare that the Convention is
not to apply to contracts of sale or to their formation where the parties have their places of
business in those States. Such declarations may be made jointly or by reciprocal unilateral
declarations.

(2) A Contracting State which has the same or closely related legal rules on mat-
ters governed by this Convention as one or more non-Contracting States may at any time
declare that the Convention is not to apply to contracts of sale or to their formation where the
parties have their places of business in those States.

(3) If a State which is the object of a declaration under the preceding paragraph
subsequently becomes a Contracting State, the declaration made will, as from the date on
which the Convention enters into force in respect of the new Contracting State, have the
effect of a declaration made under paragraph (1), provided that the new Contracting State
joins in such declaration or makes a reciprocal unilateral declaration.
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Article 95

Any State may declare at the time of the deposit of its instrument of ratification,
acceptance, approval or accession that it will not be bound by subparagraph (1)(b) of article 1
of this Convention.

Article 96

A Contracting State whose legislation requires contracts of sale to be concluded in or
evidenced by writing may at any time make a declaration in accordance with article 12 that
any provision of article 11, article 29, or Part II of this Convention, that allows a contract of
sale or its modification or termination by agreement or any offer, acceptance, or other indica-
tion of intention to be made in any form other than in writing, does not apply where any party
has his place of business in that State.

Article 97

(1) Declarations made under this Convention at the time of signature are subject
to confirmation upon ratification, acceptance or approval.

(2) Declarations and confirmations of declarations are to be in writing and be
formally notified to the depositary.

(3) A declaration takes effect simultaneously with the entry into force of this
Convention in respect of the State concerned. However, a declaration of which the depositary
receives formal notification after such entry into force takes effect on the first day of the
month following the expiration of six months after the date of its receipt by the depositary.
Reciprocal unilateral declarations under article 94 take effect on the first day of the month
following the expiration of six months after the receipt of the latest declaration by the depos-
itary.

(4) Any State which makes a declaration under this Convention may withdraw it
at any time by a formal notification in writing addressed to the depositary. Such withdrawal is
to take effect on the first day of the month following the expiration of six months after the
date of the receipt of the notification by the depositary.

(5) A withdrawal of a declaration made under article 94 renders inoperative, as
from the date on which the withdrawal takes effect, any reciprocal declaration made by
another State under that article.

Article 98

No reservations are permitted except those expressly authorized by this Convention.

Article 99

(1) This Convention enters into force, subject to the provisions of paragraph (6)
of this article, on the first day of the month following the expiration of twelve months after
the date of deposit of the tenth instrument of ratification, acceptance, approval or accession,
including an instrument which contains a declaration made under article 92.

(2) When a State ratifies, accepts, approves or accedes to this Convention after
the deposit of the tenth instrument of ratification, acceptance, approval or accession, this
Convention, with the exception of the Part excluded, enters into force in respect of that State,
subject to the provisions of paragraph (6) of this article, on the first day of the month follow-
ing the expiration of twelve months after the date of the deposit of its instrument of ratifica-
tion, acceptance, approval or accession.

(3) A State which ratifies, accepts, approves or accedes to this Convention and is
a party to either or both the Convention relating to a Uniform Law on the Formation of Con-
tracts for the International Sale of Goods done at The Hague on 1 July 1964 (1964 Hague
Formation Convention) and the Convention relating to a Uniform Law on the International
Sale of Goods done at The Hague on 1 July 1964 (1964 Hague Sales Convention) shall at the
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same time denounce, as the case may be, either or both the 1964 Hague Sales Convention and
the 1964 Hague Formation Convention by notifying the Government of the Netherlands to
that effect.

(4) A State party to the 1964 Hague Sales Convention which ratifies, accepts,
approves or accedes to the present Convention and declares or has declared under article 92
that it will not be bound by Part II of this Convention shall at the time of ratification, accept-
ance, approval or accession denounce the 1964 Hague Sales Convention by notifying the
Government of the Netherlands to that effect.

(5) A State party to the 1964 Hague Formation Convention which ratifies,
accepts, approves or accedes to the present Convention and declares or has declared under
article 92 that it will not be bound by Part III of this Convention shall at the time of ratifica-
tion, acceptance, approval or accession denounce the 1964 Hague Formation Convention by
notifying the Government of the Netherlands to that effect.

(6) For the purpose of this article, ratifications, acceptances, approvals or acces-
sions in respect of this Convention by States parties to the 1964 Hague Formation Convention
or to the 1964 Hague Sales Convention shall not be effective until such denunciations as may
be required on the part of those States in respect of the latter two Conventions have them-
selves become effective. The depositary of this Convention shall consult with the Govern-
ment of the Netherlands, as the depositary of the 1964 Conventions, so as to ensure necessary
coordination in this respect.

Article 100

(1) This Convention applies to the formation of a contract only when the pro-
posal for concluding the contract is made on or after the date when the Convention enters into
force in respect of the Contracting States referred to in subparagraph (1)(a) or the Contracting
State referred to in subparagraph (1)(b) of article 1.

(2) This Convention applies only to contracts concluded on or after the date
when the Convention enters into force in respect of the Contracting States referred to in sub-
paragraph (1)(a) or the Contracting State referred to in subparagraph (1)(b) of article 1.

Article 101

(1) A Contracting State may denounce this Convention, or Part II or Part III of
the Convention, by a formal notification in writing addressed to the depositary.

(2) The denunciation takes effect on the first day of the month following the
expiration of twelve months after the notification is received by the depositary. Where a
longer period for the denunciation to take effect is specified in the notification, the denuncia-
tion takes effect upon the expiration of such longer period after the notification is received by
the depositary.

DONE at Vienna, this eleventh day of April, one thousand nine hundred and eighty, in a sin-
gle original, of which the Arabic, Chinese, English, French, Russian and Spanish texts are
equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly authorized by their
respective Governments, have signed this Convention.

1988, c. 13, Sch.

__________
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An Act to Implement the Hague Convention
on the Law Applicable to Trusts

and on Their Recognition
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Short title
1 This Act may be cited as the International Trusts Act.  2005, c. 41, s. 1.

Interpretation
2 In this Act, “Convention” means the Convention on the Law Applica-

ble to Trusts and on Their Recognition set out in the Schedule.  2005, c. 41, s. 2.

Application of Convention
3 (1) The Convention applies in the Province.

(2) This Act does not apply to conflicts solely between the laws
of the provinces of Canada.  2005, c. 41, s. 3.

Trusts declared by judicial decisions
4 (1) The Convention is extended to trusts declared by judicial

decisions, including constructive trusts and resulting trusts.

(2) Nothing in this Act is to be construed as requiring that recog-
nition or effect be given to a trust declared by judicial decision in another state or a
severable aspect of such a trust, if the Supreme Court of Nova Scotia is satisfied that
there is a substantial reason for refusing to give recognition or effect to the trust or
aspect.  2005, c. 41, s. 4.

Act binds the Crown
5 This Act binds the Crown.  2005, c. 41, s. 5.
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SCHEDULE

CONVENTION ON THE LAW APPLICABLE TO TRUSTS
AND ON THEIR RECOGNITION

The States signatory to the present Convention,

Considering that the trust, as developed in courts of equity in common law jurisdictions and
adopted with some modifications in other jurisdictions, is a unique legal institution,

Desiring to establish common provisions on the law applicable to trusts and to deal with the
most important issues concerning the recognition of trusts,

Have resolved to conclude a Convention to this effect, and have agreed on the following provi-
sions – 

CHAPTER I – SCOPE

Article 1
This Convention specifies the law applicable to trusts and governs their recognition.

Article 2
For the purposes of this Convention, the term “trust” refers to the legal relationships created –

inter vivos or on death – by a person, the settlor, when assets have been placed under the control of a trus-
tee for the benefit of a beneficiary or for a specified purpose.

A trust has the following characteristics – 

(a) the assets constitute a separate fund and are not a part of the trustee’s own estate;

(b)  title to the trust assets stands in the name of the trustee or in the name of another per-
son on behalf of the trustee;

(c) the trustee has the power and the duty, in respect of which he is accountable, to man-
age, employ or dispose of the assets in accordance with the terms of the trust and the special duties
imposed on him by law.

The reservation by the settlor of certain rights and powers, and the fact that the trustee may him-
self have rights as a beneficiary, are not necessarily inconsistent with the existence of a trust.

Article 3
The Convention applies only to trusts created voluntarily and evidenced in writing.

Article 4
The Convention does not apply to preliminary issues relating to the validity of wills or of other

acts by virtue of which assets are transferred to the trustee.

Article 5
The Convention does not apply to the extent that the law specified by Chapter II does not pro-

vide for trusts or the category of trusts involved.

CHAPTER II – APPLICABLE LAW

Article 6
A trust shall be governed by the law chosen by the settlor. The choice must be express or be

implied in the terms of the instrument creating or the writing evidencing the trust, interpreted, if neces-
sary, in the light of the circumstances of the case.

Where the law chosen under the previous paragraph does not provide for trusts or the category
of trust involved, the choice shall not be effective and the law specified in Article 7 shall apply.

Article 7
Where no applicable law has been chosen, a trust shall be governed by the law with which it is

most closely connected.

In ascertaining the law with which a trust is most closely connected reference shall be made in
particular to –

(a) the place of administration of the trust designated by the settlor;

(b) the situs of the assets of the trust;
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(c) the place of residence or business of the trustee;

(d) the objects of the trust and the places where they are to be fulfilled.

Article 8
The law specified by Article 6 or 7 shall govern the validity of the trust, its construction, its

effects, and the administration of the trust.

In particular that law shall govern –

(a) the appointment, resignation and removal of trustees, the capacity to act as a trustee,
and the devolution of the office of trustee;

(b) the rights and duties of trustees among themselves;

(c) the right of trustees to delegate in whole or in part the discharge of their duties or the
exercise of their powers;

(d) the power of trustees to administer or to dispose of trust assets, to create security inter-
ests in the trust assets, or to acquire new assets;

(e) the powers of investment of trustees;

(f) restrictions on the duration of the trust, and on the power to accumulate the income of
the trust;

(g) the relationships between the trustees and the beneficiaries including the personal lia-
bility of the trustees to the beneficiaries;

(h) the variation or termination of the trust;

(i) the distribution of the trust assets;

(j) the duty of trustees to account for their administration.

Article 9
In applying this Chapter a severable aspect of the trust, particularly matters of administration,

may be governed by a different law.

Article 10
The law applicable to the validity of the trust shall determine whether that law or the law gov-

erning a severable aspect of the trust may be replaced by another law.

CHAPTER III – RECOGNITION

Article 11
A trust created in accordance with the law specified by the preceding Chapter shall be recog-

nized as a trust.

Such recognition shall imply as a minimum, that the trust property constitutes a separate fund,
that the trustee may sue and be sued in his capacity as trustee, and that he may appear to act in this capac-
ity before a notary or any person acting in an official capacity.

In so far as the law applicable to the trust requires or provides, such recognition shall imply, in
particular –

(a)  that personal creditors of the trustee shall have no recourse against the trust assets;

(b) that the trust assets shall not form part of the trustee’s estate on his insolvency or bank-
ruptcy;

(c)  that the trust assets shall not form part of the matrimonial property of the trustee or his
spouse nor part of the trustee’s estate on his death;

(d) that the trust assets may be recovered when the trustee, in breach of trust, has mingled
trust assets with his own property or has alienated trust assets. However, the rights and obligations of any
third party holder of the assets shall remain subject to the law determined by the choice of law rules of
the forum.

Article 12
Where the trustee desires to register assets, movable or immovable, or documents of title to

them, he shall be entitled, in so far as this is not prohibited by or inconsistent with the law of the State
where registration is sought, to do so in his capacity as trustee or in such other way that the existence of
the trust is disclosed.
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Article 13
No State shall be bound to recognize a trust the significant elements of which, except for the

choice of the applicable law, the place of administration and the habitual residence of the trustee, are
more closely connected with States which do not have the institution of the trust or the category of trust
involved.

Article 14
The Convention shall not prevent the application of rules of law more favourable to the recogni-

tion of trusts.

CHAPTER IV – GENERAL CLAUSES

Article 15
The Convention does not prevent the application of provisions of the law designated by the con-

flicts rules of the forum, in so far as those provisions cannot be derogated from by voluntary act, relating
in particular to the following matters –

(a) the protection of minors and incapable parties; 

(b) the personal and proprietary effects of marriage;

(c) succession rights, testate and intestate, especially the indefeasible shares of spouses
and relatives;

(d) the transfer of title to property and security interests in property;

(e) the protection of creditors in matters of insolvency;

(f) the protection, in other respects, of third parties acting in good faith.

If recognition of a trust is prevented by application of the preceding paragraph, the court shall
try to give effect to the objects of the trust by other means.

Article 16
The Convention does not prevent the application of those provisions of the law of the forum

which must be applied even to international situations, irrespective of rules of conflict of laws.

If another State has a sufficiently close connection with a case then, in exceptional circum-
stances, effect may also be given to rules of that State which have the same character as mentioned in the
preceding paragraph. Any Contracting State may, by way of reservation, declare that it will not apply the
second paragraph of this article.

Article 17
In the Convention the word “law” means the rules of law in force in a State other than its rules

of conflict of laws.

Article 18
The provisions of the Convention may be disregarded when their application would be mani-

festly incompatible with public policy (ordre public).

Article 19
Nothing in the Convention shall prejudice the powers of States in fiscal matters.

Article 20
Any Contracting State may, at any time, declare that the provisions of the Convention will be

extended to trusts declared by judicial decisions. This declaration shall be notified to the Ministry of For-
eign Affairs of the Kingdom of the Netherlands and will come into effect on the day when this notifica-
tion is received.

Article 31 is applicable to the withdrawal of this declaration in the same way as it applies to a
denunciation of the Convention.

Article 21
Any Contracting State may reserve the right to apply the provisions of Chapter III only to trusts

the validity of which is governed by the law of a Contracting State.

Article 22
The Convention applies to trusts regardless of the date on which they were created.

However, a Contracting State may reserve the right not to apply the Convention to trusts created
before the date on which, in relation to that State, the Convention enters into force.
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Article 23
For the purposes of identifying the law applicable under the Convention, where a State com-

prises several territorial units each of which has its own rules of law in respect of trusts, any reference to
the law of that State is to be construed as referring to the law in force in the territorial unit in question.

Article 24
A State within which different territorial units have their own rules of law in respect of trusts is

not bound to apply the Convention to conflicts solely between the laws of such units.

Article 25
The Convention shall not affect any other international instrument containing provisions on

matters governed by this Convention to which a Contracting State is, or becomes, a Party.

CHAPTER V – FINAL CLAUSES

Article 26
Any State may, at the time of signature, ratification, acceptance, approval or accession, or at the

time of making a declaration in terms of Article 29, make the reservations provided for in Articles 16, 21
and 22.

No other reservation shall be permitted.

Any Contracting State may at any time withdraw a reservation which it has made; the reserva-
tion shall cease to have effect on the first day of the third calendar month after notification of the with-
drawal.

Article 27
The Convention shall be open for signature by the States which were Members of the Hague

Conference on Private International Law at the time of its Fifteenth Session.

It shall be ratified, accepted or approved and the instruments of ratification, acceptance or
approval shall be deposited with the Ministry of Foreign Affairs of the Kingdom of the Netherlands.

Article 28
Any other State may accede to the Convention after it has entered into force in accordance with

Article 30, paragraph 1.

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the King-
dom of the Netherlands.

The accession shall have effect only as regards the relations between the acceding State and
those Contracting States which have not raised an objection to its accession in the twelve months after
the receipt of the notification referred to in Article 32. Such an objection may also be raised by Member
States at the time when they ratify, accept or approve the Convention after an accession. Any such objec-
tion shall be notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands.

Article 29
If a State has two or more territorial units in which different systems of law are applicable, it

may at the time of signature, ratification, acceptance, approval or accession declare that this Convention
shall extend to all of its territorial units or only to one or more of them and may modify this declaration
by submitting another declaration at any time.

Any such declaration shall be notified to the Ministry of Foreign Affairs of the Kingdom of the
Netherlands and shall state expressly the territorial units to which the Convention applies.

If a State makes no declaration under this article, the Convention is to extend to all territorial
units of that State.

Article 30
The Convention shall enter into force on the first day of the third calendar month after the

deposit of the third instrument of ratification, acceptance or approval referred to in Article 27.

Thereafter the Convention shall enter into force –

(a) for each State ratifying, accepting or approving it subsequently, on the first day of the
third calendar month after the deposit of its instrument of ratification, acceptance or approval;

(b) for each acceding State, on the first day of the third calendar month after the expiry of
the period referred to in Article 28;

(c) for a territorial unit to which the Convention has been extended in conformity with
Article 29, on the first day of the third calendar month after the notification referred to in that article.
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Article 31
Any Contracting State may denounce this Convention by a formal notification in writing

addressed to the Ministry of Foreign Affairs of the Kingdom of the Netherlands, depositary of the Con-
vention.

The denunciation takes effect on the first day of the month following the expiration of six
months after the notification is received by the depositary or on such later date as is specified in the noti-
fication.

Article 32
The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the States

Members of the Conference and the States which have acceded in accordance with Article 28, of the
following –

(a) the signatures and ratifications, acceptances or approvals referred to in Article 27; 

(b) the date on which the Convention enters into force in accordance with Article 30;

(c) the accessions and the objections raised to accessions referred to in Article 28;

(d) the extensions referred to in Article 29;

(e) the declarations referred to in Article 20;

(f) the reservation or withdrawals referred to in Article 26;

(g) the denunciations referred to in Article 31.

In witness whereof the undersigned, being duly authorized thereto, have signed this Conven-
tion.

Done at The Hague, on the...................day of......................, 19 ........., in English and French,
both texts being equally authentic, in a single copy which shall be deposited in the archives of the Gov-
ernment of the Kingdom of the Netherlands, and of which a certified copy shall be sent, through diplo-
matic channels, to each of the States Members of the Hague Conference on Private International Law at
the date of its Fifteenth Session.

__________
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Short title
1 This Act may be cited as the International Wills Act.  2000, c. 7, s. 1.

Interpretation
2 In this Act,

“Convention” means the convention providing a uniform law on the
form of international will, a copy of which is set out in the Schedule to this
Act;

“international will” means a will that has been made in accordance
with the rules regarding an international will set out in the Annex to the
Convention.  2000, c. 7, s. 2.

Convention in force in Province
3 On, from and after May 27, 2001, the Convention is in force in the

Province and applies to wills as law of the Province.  2000, c. 7, s. 3.

Effect of rules set out in Annex
4 On, from and after May 27, 2001, the rules regarding an international

will set out in the Annex to the Convention are law in the Province.  2000, c. 7, s. 4.

Effect on certain wills
5 Nothing in this Act detracts from or affects the validity of a will that

is valid under the laws in force within the Province other than this Act.  2000, c. 7, s. 5.

Designation of persons authorized to act
6 All members of the Nova Scotia Barristers’ Society are designated as

persons authorized to act in connection with international wills.  2000, c. 7, s. 6.
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SCHEDULE

CONVENTION PROVIDING A UNIFORM LAW
ON THE FORM OF AN INTERNATIONAL WILL

The States signatory to the present Convention,

DESIRING to provide to a greater extent for the respecting of last wills by establish-
ing an additional form of will hereinafter to be called an “international will” which, if
employed, would dispense to some extent with the search for the applicable law;

HAVE RESOLVED to conclude a Convention for this purpose and have agreed upon
the following provisions:

Article I

1. Each Contracting Party undertakes that not later than six months after the date of
entry into force of this Convention in respect of that Party it shall introduce into its law the
rules regarding an international will set out in the Annex to this Convention.

2. Each Contracting Party may introduce the provisions of the Annex into its law either
by reproducing the actual text, or by translating it into its official language or languages.

3. Each Contracting Party may introduce into its law such further provisions as are nec-
essary to give the provisions of the Annex full effect in its territory.

4. Each Contracting Party shall submit to the Depositary Government the text of the
rules introduced into its national law in order to implement the provisions of this Convention.

Article II

1. Each Contracting Party shall implement the provisions of the Annex in its law, within
the period provided for in the preceding article, by designating the persons who, in its terri-
tory, shall be authorized to act in connection with international wills. It may also designate as
a person authorized to act with regard to its nationals its diplomatic or consular agents abroad
insofar as the local law does not prohibit it.

2. The Party shall notify such designation, as well as any modifications thereof, to the
Depositary Government.

Article III

The capacity of the authorized person to act in connection with an international will,
if conferred in accordance with the law of a Contracting Party, shall be recognized in the ter-
ritory of the other Contracting Parties.

Article IV

The effectiveness of the certificate provided for in Article 10 of the Annex shall be
recognized in the territories of all Contracting Parties.
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Article V

1. The conditions requisite to acting as a witness of an international will shall be gov-
erned by the law under which the authorized person was designated. The same rule shall
apply as regards an interpreter who is called upon to act.

2. Nonetheless no one shall be disqualified to act as a witness of an international will
solely because he is an alien.

Article VI

1. The signature of the testator, of the authorized person, and of the witnesses to an
international will, whether on the will or on the certificate, shall be exempt from any legaliza-
tion or like formality.

2. Nonetheless, the competent authorities of any Contracting Party may, if necessary,
satisfy themselves as to the authenticity of the signature of the authorized person.

Article VII

The safekeeping of an international will shall be governed by the law under which the
authorized person was designated.

Article VIII

No reservation shall be admitted to this Convention or to its Annex.

Article IX

1. The present Convention shall be open for signature at Washington from October 26,
1973, until December 31, 1974.

2. The Convention shall be subject to ratification.

3. Instruments of ratification shall be deposited with the Government of the United
States of America, which shall be the Depositary Government.

Article X

1. The Convention shall be open indefinitely for accession.

2. Instruments of accession shall be deposited with the Depositary Government.

Article XI

1. The present Convention shall enter into force six months after the date of deposit of
the fifth instrument of ratification or accession with the Depositary Government.

2. In the case of each State which ratifies this Convention or accedes to it after the fifth
instrument of ratification or accession has been deposited, this Convention shall enter into
force six months after the deposit of its own instrument of ratification or accession.
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Article XII

1. Any Contracting Party may denounce this Convention by written notification to the
Depositary Government.

2. Such denunciation shall take effect twelve months from the date on which the Depos-
itary Government has received the notification, but such denunciation shall not affect the
validity of any will made during the period that the Convention was in effect for the denounc-
ing State.

Article XIII

1. Any State may, when it deposits its instrument of ratification or accession or at any
time thereafter, declare, by a notice addressed to the Depositary Government, that this Con-
vention shall apply to all or part of the territories for the international relations of which it is
responsible.

2. Such declaration shall have effect six months after the date on which the Depositary
Government shall have received notice thereof or, if at the end of such period the Convention
has not yet come into force, from the date of its entry into force.

3. Each Contracting Party which has made a declaration in accordance with paragraph 1
of this Article may, in accordance with Article XII, denounce this Convention in relation to
all or part of the territories concerned.

Article XIV

1. If a State has two or more territorial units in which different systems of law apply in
relation to matters respecting the form of wills, it may at the time of signature, ratification, or
accession, declare that this Convention shall extend to all its territorial units or only to one or
more of them, and may modify its declaration by submitting another declaration at any time.

2. These declarations shall be notified to the Depositary Government and shall state
expressly the territorial units to which the Convention applies.

Article XV

If a Contracting Party has two or more territorial units in which different systems of
law apply in relation to matters respecting the form of wills, any reference to the internal law
of the place where the will is made or to the law under which the authorized person has been
appointed to act in connection with international wills shall be construed in accordance with
the constitutional system of the Party concerned.

Article XVI

1. The original of the present Convention, in the English, French, Russian and Spanish
languages, each version being equally authentic, shall be deposited with the Government of
the United States of America, which shall transmit certified copies thereof to each of the sig-
natory and acceding States and to the International Institute for the Unification of Private
Law.

2. The Depositary Government shall give notice to the signatory and acceding States,
and to the International Institute for the Unification of Private Law, of:
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(a) any signature;

(b) the deposit of any instrument of ratification or accession;

(c) any date on which this Convention enters into force in accordance with Arti-
cle XI;

(d) any communication received in accordance with Article I, paragraph 4;

(e) any notice received in accordance with Article II, paragraph 2;

(f) any declaration received in accordance with Article XIII, paragraph 2, and
the date on which such declaration takes effect;

(g) any denunciation received in accordance with Article XII, paragraph 1, or
Article XIII, paragraph 3, and the date on which the denunciation takes effect;

(h) any declaration received in accordance with Article XIV, paragraph 2, and
the date on which the declaration takes effect.

IN WITNESS WHEREOF, the undersigned Plenipotentiaries, being duly authorized
to that effect, have signed the present Convention.

DONE at Washington this twenty-sixth day of October, one thousand nine hundred
and seventy-three.

ANNEX

UNIFORM LAW ON THE FORM OF AN INTERNATIONAL WILL

Article 1

1. A will shall be valid as regards form, irrespective particularly of the place where it is
made, of the location of the assets and of the nationality, domicile or residence of the testator,
if it is made in the form of an international will complying with the provisions set out in Arti-
cles 2 to 5 hereinafter.

2. The invalidity of the will as an international will shall not affect its formal validity as
a will of another kind.

Article 2

This law shall not apply to the form of testamentary dispositions made by two or
more persons in one instrument.

Article 3

1. The will shall be made in writing.

2. It need not be written by the testator himself.

3. It may be written in any language, by hand or by any other means.
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Article 4

1. The testator shall declare in the presence of two witnesses and of a person authorized
to act in connection with international wills that the document is his will and that he knows
the contents thereof.

2. The testator need not inform the witnesses, or the authorized person, of the contents
of the will.

Article 5

1. In the presence of the witnesses and of the authorized person, the testator shall sign
the will or, if he has previously signed it, shall acknowledge his signature.

2. When the testator is unable to sign, he shall indicate the reason therefor to the author-
ized person who shall make note of this on the will. Moreover, the testator may be authorized
by the law under which the authorized person was designated to direct another person to sign
on his behalf.

3. The witnesses and the authorized person shall there and then attest the will by signing
in the presence of the testator.

Article 6

1. The signatures shall be placed at the end of the will.

2. If the will consists of several sheets, each sheet shall be signed by the testator or, if he
is unable to sign, by the person signing on his behalf or, if there is no such person, by the
authorized person. In addition, each sheet shall be numbered.

Article 7

1. The date of the will shall be the date of its signature by the authorized person.

2. This date shall be noted at the end of the will by the authorized person.

Article 8

In the absence of any mandatory rule pertaining to the safekeeping of the will, the
authorized person shall ask the testator whether he wishes to make a declaration concerning
the safekeeping of his will. If so and at the express request of the testator the place where he
intends to have his will kept shall be mentioned in the certificate provided for in Article 9.

Article 9

The authorized person shall attach to the will a certificate in the form prescribed in
Article 10 establishing that the obligations of this law have been complied with.

Article 10

The certificate drawn up by the authorized person shall be in the following form or in
a substantially similar form:
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CERTIFICATE

(Convention of October 26, 1973)

1. I, . . . . . . . . . . . . . . . . . . . . (name, address and capacity), a person authorized to act in
connection with international wills

2. Certify that on . . . . . . . . . . . . . . . (date) at . . . . . . . . . . . . . . . (place)

3. (testator) . . . . . . . . . . . . . . . . . . . . (name, address, date and place of birth)
in my presence and that of the witnesses

4. (a) . . . . . . . . . . . . . . . . . . . . (name, address, date and place of birth)

(b) . . . . . . . . . . . . . . . . . . . . (name, address, date and place of birth)

has declared that the attached document is his will and that he knows the contents
thereof.

5. I furthermore certify that:

6. (a) in my presence and in that of the witnesses

(1) the testator has signed the will or has acknowledged his signature
previously affixed.

* (2) following a declaration of the testator stating that he was unable to
sign his will for the following reason . . . . . . . . . . . . . . . . . . . .

I have mentioned this declaration on the will

* the signature has been affixed by . . . . . . . . . . . . . . .(name,
address)

7. (b) the witnesses and I have signed the will;

8. * (c) each page of the will has been signed by . . . . . . . . . . . . . . . . . . . . and num-
bered;

9. (d) I have satisfied myself as to the identity of the testator and of the witnesses as
designated above;

10. (e) the witnesses met the conditions requisite to act as such according to the law
under which I am acting;

11. * (f) the testator has requested me to include the following statement concerning
the safekeeping of his will: . . . . . . . . . . . . . . . . . . . .

12. PLACE

13. DATE

14. SIGNATURE and, if necessary, SEAL

* To be completed if appropriate.

Article 11

The authorized person shall keep a copy of the certificate and deliver another to the
testator.
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Article 12

In the absence of evidence to the contrary, the certificate of the authorized person
shall be conclusive of the formal validity of the instrument as a will under this Law.

Article 13

The absence or irregularity of a certificate shall not affect the formal validity of a will
under this Law.

Article 14

The international will shall be subject to the ordinary rules of revocation of wills.

Article 15

In interpreting and applying the provisions of this law, regard shall be had to its inter-
national origin and to the need for uniformity in its interpretation.

2000, c. 7, Sch.

__________
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Short title
1 This Act may be cited as the Interpretation Act.  R.S., c. 235, s. 1.

FORM OF ENACTING STATUTES

Form and place of enacting clause
2 (1) The following style of words may be used to indicate the

authority by virtue of which statutes of Nova Scotia are passed: “Be it enacted by
the Governor and Assembly as follows”.

(2) After the insertion of those words, which must follow the pre-
amble, if any, of the statute, the various provisions of the statute must follow in con-
cise and enunciative form.  R.S., c. 235, s. 2.

PROMULGATION

Indorsement on and effective date of Act
3 (1) The Clerk of the House of Assembly shall indorse on every

Act of the Legislature, immediately after the title of the Act, the day, month and
year when the Act was, by the Lieutenant Governor, assented to or reserved, and in
the latter case the Clerk shall also indorse thereon the day, month and year when the
Lieutenant Governor has signified, either by speech or message to the Legislature or
by proclamation, that the Act was laid before the Governor General in Council and
that the Governor General in Council was pleased to assent thereto.

(2) The indorsement must be taken to be a part of the Act, and the
day of the assent or signification, as the case may be, is the date of the commence-
ment of the Act, if no later commencement is therein provided.

(3) Where an enactment is expressed to come into force on a par-
ticular day or on a day fixed by proclamation or otherwise, it comes into force
immediately on the expiration of the previous day and, where an enactment is
expressed to expire, lapse or otherwise cease to have effect on a particular day, it
ceases to have effect immediately on the commencement of the following day.

(4) Where an Act contains a provision that the Act or any portion
thereof is to come into force on a day later than the date of assent, that provision is
deemed to have come into force on the date of assent to the Act.

(5) Where an Act provides that certain provisions thereof are to
come or is deemed to have come into force on a day other than the date of assent,
the remaining provisions of the Act are deemed to have come into force on the date
of assent to the Act.

(6) Where an Act or a part of an Act is expressed to come into
force on a day to be fixed by proclamation, judicial notice must be taken of the issue
of the proclamation and the day fixed thereby without being specially pleaded.
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(7) Where an Act heretofore or hereafter enacted is expressed to
come into force on a day to be fixed by proclamation, a proclamation may extend to
the whole or any part or portion of the Act.  R.S., c. 235, s. 3.

Evidence of Act
4 Printed copies of Acts published in the Royal Gazette, or purporting

to be published by the Queen’s Printer, are evidence of those Acts.  R.S., c. 235, s. 4.

Judicial notice
5 Every Act must be judicially noticed by all judges, justices of the

peace and others without being specially pleaded.  R.S., c. 235, s. 5.

RULES OF CONSTRUCTION

Application of this Act and judicial rule of construction
6 (1) Except where a contrary intention appears, every provision of

this Act applies to this Act and to every enactment made at the time, before or after
this Act comes into force.

(2) Nothing in this Act excludes a judicial rule of construction
that is applicable to an enactment and not inconsistent with this Act.  R.S., c. 235, s. 6.

Interpretation of words and names
7 (1) In this Act and in any other enactment,

“Assembly” means the Legislative Assembly of the Province;

“bank” or “chartered bank” means a bank to which the Bank
Act (Canada) applies, a credit union incorporated pursuant to the
Credit Union Act or a trust or loan company that is authorized to
carry on business by or pursuant to the Trust and Loan Companies
Act and receive or accept deposits within the meaning of that Act, and
includes a branch, agency or office of a bank, credit union or trust or
loan company;

“the Crown”, “the King”, “the Queen”, “His Majesty” or “Her
Majesty” means the Sovereign of Canada and His other realms and
territories and Head of the Commonwealth;

“declaration”, “solemn declaration” or “statutory declaration”
means a solemn declaration in the form and manner from time to time
provided by the Evidence Act or by the Canada Evidence Act;

“duly qualified medical practitioner”, “legally qualified medi-
cal practitioner” or any other words or expressions importing legal
recognition of a person as a medical practitioner or member of the
medical profession means a person registered under the Medical Act;

“enactment” means an Act or a regulation or any portion of an
Act or regulation and, as applied to a territory of Canada, includes an
ordinance of the territory;

“folio” means 90 words;
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“Governor General” or “Governor of Canada” means the
Governor General of Canada, or other chief executive officer or
administrator carrying on the Government of Canada on behalf and in
the name of the Sovereign, by whatever title;

“Governor General in Council” means the Governor General
acting by and with the advice of, by and with the advice and consent
of or in conjunction with the King’s Privy Council for Canada;

“holiday” includes Sunday, New Year’s Day, the third Mon-
day in February, Good Friday, Victoria Day, Canada Day, Labour
Day, Remembrance Day, Christmas Day, the birthday or the day
appointed for the celebration of the birth of the reigning Sovereign,
and any day appointed by any statute in force in the Province or by
proclamation of the Governor General or of the Lieutenant Governor
as a general holiday or for general fast or thanksgiving, and whenever
a holiday other than Remembrance Day falls on a Sunday the expres-
sion holiday includes the following day;

“issue”, as applied to the descent of an estate, includes all law-
ful lineal descendants of the ancestor;

“jail” means the common jail for a county, regional munici-
pality, town or municipality of a county or district;

“justice” means a justice of the peace and includes a judge of
the provincial court;

“land”, “lands”, “real estate” and “real property” include,
respectively, lands, tenements, hereditaments and all rights thereto
and interests therein;

“Legislature” means the Lieutenant Governor and the Assem-
bly;

“Lieutenant Governor” or “Governor” means the Lieutenant
Governor of the Province or the chief executive officer or administra-
tor carrying on the Government of the Province on behalf and in the
name of the Sovereign by whatever title;

“Lieutenant Governor in Council”, “Governor in Council” or
“Government” means the Lieutenant Governor acting by and with the
advice of the Executive Council of the Province;

“oath” or “affidavit”, in the case of persons for the time being
allowed or required by law to affirm or declare instead of swearing,
includes affirmation and declaration and “swear” in the like case
includes “affirm” and “declare”;

“person” includes a corporation and the heirs, executors,
administrators or other legal representatives of a person;

“Personal Property Registry” means the Personal Property
Registry established by the Personal Property Security Act;

“proclamation” means a proclamation under the Great Seal of
Nova Scotia;

“Province” means the Province of Nova Scotia;
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“province”, when used in reference to a part of Canada other
than Nova Scotia, includes a territory of Canada;

“public officer” includes a person in the public service of the
Province;

“registered mail” includes certified mail, signature mail and a
service provided by private couriers commonly known as signature
service;

“repealed” includes revoked or cancelled, expired, lapsed or
otherwise ceased to have effect;

“representatives” includes executors and administrators;

“Revised Statutes” means the Revised Statutes of Nova Scotia
for the time being in force by virtue of a proclamation issued by the
Governor in Council acting under authority of a statute of the Prov-
ince;

“will” includes a codicil;

“writing”, “written” or any term of like import includes words
printed, painted, engraved, lithographed, photographed, or repre-
sented or reproduced by any mode of representing or reproducing
words in a visible form.

(2) In an enactment, a name commonly applied to a country,
place, body, corporation, society, officer, functionary, person, party or thing means
the country, place, body, corporation, society, officer, functionary, person, party or
thing to which the name is commonly applied although the name is not the formal or
extended designation.

(3) In this Act and every enactment made at the time, before or
after this subsection comes into force, “regulation” includes any rule, rule of court,
order prescribing regulations, tariff of costs or fees, form, bylaw, resolution or order
made in the execution of a power given by an enactment except if the definition of
“regulation” as defined by the Regulations Act applies or if a contrary intention
appears from the enactment.

(4) Where, in this Act and every enactment made at the time,
before or after the coming into force of this subsection, there is a reference to any
interest in personal property to secure the payment or performance of an obligation,
including a charge, lien, mortgage or pledge, that reference, unless the context oth-
erwise requires, includes a security interest as defined in the Personal Property
Security Act.  R.S., c. 235, s. 7; 1990, c. 31, s. 1; 1995-96, c. 21; 1995-96, c. 13, s. 81; 2013, c. 35,
s. 3.

Powers prior to commencement of enactment
8 Where an enactment is not to come into force or operation immedi-

ately on its being passed and it confers power to

(a) make appointments;

(b) make regulations;

(c) hold elections;

(d) make, grant or issue instruments;
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(e) give notices;

(f) prescribe forms; or

(g) do any other thing,

that power may, for the purpose of making the enactment effective upon its coming
into force, be exercised at any time after the enactment has been passed, but a regu-
lation made thereunder before the enactment comes into force has no effect until the
enactment comes into force, except in so far as is necessary to make the enactment
effective.  R.S., c. 235, s. 8.

Interpretation of words and generally
9 (1) The law is considered as always speaking and, whenever any

matter or thing is expressed in the present tense, it must be applied to the circum-
stances as they arise, so that effect may be given to each enactment, and every part
thereof, according to its spirit, true intent and meaning.

(2) “Now”, “next”, “heretofore” or “hereafter” in an enactment
refer to the time when the enactment comes into force.

(3) In an enactment, “shall” is imperative and “may” is permis-
sive.

(4) “Herein” used in a Section or provision of an enactment
relates to the whole enactment and not to that Section or provision only.

(5) Every enactment is deemed remedial and interpreted to insure
the attainment of its objects by considering among other matters

(a) the occasion and necessity for the enactment;

(b) the circumstances existing at the time it was passed;

(c) the mischief to be remedied;

(d) the object to be attained;

(e) the former law, including other enactments upon the
same or similar subjects;

(f) the consequences of a particular interpretation; and

(g) the history of legislation on the subject.

(6) Where in an enactment the Sovereign is referred to or a per-
son, body, office, officer, place, property, article or thing is described or qualified by
words descriptive of the Sovereign, the reference or words is to be read as if written
in the masculine gender when the Sovereign is male and as if written in the female
gender when the Sovereign is female.  R.S., c. 235, s. 9.

Public versus private Act
10 Every Act is a public Act unless by express provision it is declared to

be a private Act.  R.S., c. 235, s. 10.
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Preamble and interpretation provision
11 (1) The preamble is to be read as part of an enactment to assist in

explaining its purport and object.

(2) An interpretation or definition section or provision contained
in an enactment applies to the whole enactment unless

(a) a different intention is expressed; or

(b) the meaning of the interpretation or definition section
or provision is inconsistent with the context or purpose of the enact-
ment.  R.S., c. 235, s. 11.

Header or appended citation
12 Marginal notes or headers and appended citations of former enact-

ments form no part of the enactment but are deemed to have been inserted for con-
venience of reference only.  R.S., c. 235, s. 12.

Meaning of expression in regulation or order
13 Except when a contrary intention appears, where an enactment con-

fers power to make regulations or to grant, make or issue an order, writ, warrant,
scheme or letters patent, expressions used therein have the same respective mean-
ings as in the enactment conferring the power.  R.S., c. 235, s. 13.

Binding of Crown
14 No enactment is binding on the Crown or affects the Crown or the

Crown’s rights or prerogatives in any manner unless it is expressly stated therein
that the Crown is bound thereby.  R.S., c. 235, s. 14.

Powers and privileges of corporation
15 Words in an enactment establishing or providing for establishing a

corporation

(a) vest in the corporation power to sue and be sued, to contract
and be contracted with by its corporate name, to have a common seal and to
alter or change it at pleasure, to have perpetual succession, to acquire and
hold personal property or movables for the purposes for which the corpora-
tion is constituted and to alienate the same at pleasure;

(b) vest in a majority of the members of the corporation the power
to bind the others by their acts; and

(c) exempt from personal liability for its debts, obligations or acts
such individual members of the corporation as do not contravene the provi-
sions of the enactment incorporating them.  R.S., c. 235, s. 15.

Form of proclamation
16 Where the Governor is authorized to do an act by proclamation, it is

to be understood that the proclamation is a proclamation issued under an order of
the Governor in Council, but it is not necessary to mention in the proclamation that
it is issued under the order.  R.S., c. 235, s. 16.
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Term of office of public officer
17 A public officer, appointed before or after this Act comes into force

under authority of an enactment or otherwise, holds office during pleasure only,
except when otherwise expressed in the enactment or in the public officer’s com-
mission or appointment.  R.S., c. 235, s. 17.

Public officers and ministers of the Crown
18 (1) Words authorizing the appointment of a public officer include

the power of

(a) removing or suspending the public officer;

(b) reappointing or reinstating the public officer;

(c) appointing another in the public officer’s stead or to
act in the public officer’s stead; and

(d) fixing the public officer’s remuneration and varying or
terminating it, in the discretion of the authority in whom power of
appointment is vested.

(2) Words directing or empowering a public officer to do any act
or thing, or otherwise applying to the public officer by the public officer’s name of
office, include the public officer’s successors in the office and deputy.

(3) Words directing or empowering a minister of the Crown to do
an act or thing, or otherwise applying to the minister by the minister’s name of
office, include a minister acting for the minister or, where the office is vacant, a
minister designated to act in the office by or under the authority of an order in coun-
cil, and also the minister’s successors in the office and the minister or the minister’s
deputy.

(4) Where a power is conferred or a duty imposed on the holder
of an office as such, the power may be exercised and the duty shall be performed by
the person for the time being charged with the execution of the powers and duties of
the office.  R.S., c. 235, s. 18; revision corrected.

Continuation of jurisdiction upon resignation, retirement, etc.
19 (1) For the purpose of this Section, the Governor in Council may

designate a board, tribunal, commission or other body that has adjudicative powers.

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.

(3) Where a member of a body designated by the Governor in
Council pursuant to this Section resigns office or retires or the member’s term of
office expires or is terminated, the member, during such period of time as the
Governor in Council orders, has and shall exercise the jurisdiction of a member in
respect of any application, appeal, proceedings, matter or thing heard before the
member or commenced by the member as a member of that body, including the
power to complete any unfinished matter and give a decision in that matter as if the
member had not so resigned or retired or the member’s term of office had not
expired or been terminated.
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(4) For greater certainty, nothing in subsection (3) precludes the
appointment of a new member to fill a vacancy created by such resignation, retire-
ment, expiry or termination and such appointment does not affect the operation of
subsection (3).

(5) A designation by the Governor in Council pursuant to subsec-
tion (1) or an order by the Governor in Council pursuant to subsection (3) may be
made before or after such resignation, retirement, expiry or termination, and may be
retroactive in effect.  2003, c. 7, s. 2.

Implied provisions in enactment
20 In an enactment,

(a) where anything is directed to be done by or before a public
officer, it must be done by or before one whose jurisdiction or power extends
to the place where such thing is to be done;

(b) where power is given to the Governor in Council or a public
officer to do or enforce the doing of any act, all necessary powers are also
given to enable the Governor in Council or public officer, as the case may
be, to do or enforce the doing of the act;

(c) where the doing of an act that is expressly authorized is
dependent upon the doing of any other act by the Governor in Council or by
a public officer, the Governor in Council or public officer, as the case may
be, has the power to do that other act;

(d) where any act is required or permitted to be done by more
than two persons, a majority of them may do it;

(e) where a power is conferred or a duty imposed, the power may
be exercised and the duty shall be performed, from time to time, as occasion
requires;

(f) where power is conferred to make regulations, the power
includes power, exercisable in like manner and subject to like consent and
conditions, if any, to rescind, revoke, amend or vary the regulations and
make others;

(g) where a form is prescribed, deviations therefrom not affecting
the substance or calculated to mislead do not invalidate the form used;

(h) words importing male persons include female persons and
corporations;

(i) words in the singular include the plural, and words in the plu-
ral include the singular;

(j) where a word is defined, the definition applies to other parts
of speech and tenses of that word;

(k) where the time limited for the doing of any act expires or falls
upon a Saturday or a holiday, the time so limited extends to and the act may
be done on the first following day that is not a Saturday or a holiday;

(l) where a period of time dating from a given day, act or event is
prescribed or allowed for any purpose, the time must be reckoned exclu-
sively of that day or of the day of the act or event;
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(m) where an oath is required or provided for, the person to be
sworn may substitute for the oath a solemn affirmation in the same form as
the oath with the necessary changes.  R.S., c. 235, s. 19; 2002, c. 10, s. 4.

Citation of Act
21 (1) In an enactment or document, an Act of Nova Scotia or any

other province of Canada or of Canada may be cited by reference to its title or its
short title, if any, either with or without reference to the chapter, or by reference to
the number of the chapter of the revised statutes or revised ordinances or of the stat-
utes or ordinances for the year of Our Lord or the regnal year in which the Act was
passed.

(2) A citation of or reference to an Act of Nova Scotia or any
other province of Canada or of Canada is deemed to be a citation of or a reference to
the Act as amended.  R.S., c. 235, s. 20.

Reference in enactment
22 (1) A reference in an enactment by number or letter to two or

more Parts, divisions, Sections, subsections, clauses, subclauses, paragraphs, sub-
paragraphs, schedules or forms in an enactment includes the number or letter first
mentioned and the number or letter last mentioned.

(2) A reference in an enactment to a Part, division, Section,
schedule or form, except when a contrary intention appears, is a reference to a Part,
division, Section, schedule or form of the enactment in which the reference occurs.

(3) A reference in an enactment to a subsection, clause, sub-
clause, paragraph or subparagraph, except when a contrary intention appears, is a
reference to a subsection, clause, subclause, paragraph or subparagraph, of the Sec-
tion, subsection, clause, subclause, paragraph or subparagraph, as the case may be,
in which the reference occurs.

(4) A reference in an enactment to regulations, except when a
contrary intention appears, is a reference to regulations made under the enactment in
which the reference occurs.

(5) A reference in an enactment by number or letter to any Sec-
tion, subsection, clause, subclause, paragraph, subparagraph, or other division or
line of another enactment is a reference to the Section, subsection, clause, sub-
clause, paragraph, subparagraph, or other division or line of such other enactment as
printed by authority of law.  R.S., c. 235, s. 21.

REPEAL AND AMENDMENT

Amendment and repeal of enactment
23 (1) An enactment reserves to the Legislature the power of repeal-

ing or amending it and revoking, restricting or modifying a power, privilege or
advantage by it vested in or granted to a person.

(2) An enactment may be amended or repealed by an enactment
passed in the same session.
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(3) An amending enactment, so far as consistent with its tenor, is
part of the enactment that it amends.  R.S., c. 235, s. 22.

Effect of repeal or repeal and substitution
24 (1) Where an enactment is repealed, the repeal does not

(a) revive any enactment or provision of law that was
repealed by the enactment or prevent the effect of any saving clause
contained in the enactment;

(b) affect the previous operation of the enactment so
repealed or anything duly done or suffered under it;

(c) affect a right, privilege, obligation or liability acquired,
accrued, accruing or incurred under the enactment;

(d) affect an offence committed against or a violation of
the provisions of the enactment, or any penalty, forfeiture or punish-
ment incurred under the enactment; or

(e) affect an investigation, legal proceeding or remedy
concerning any right, privilege, obligation, liability, penalty, forfei-
ture or punishment acquired or incurred under the enactment.

(2) An investigation, legal proceeding or remedy, of the kind
described in clause (1)(e), may be begun, continued or enforced as if the enactment
had not been repealed.

(3) Where an enactment is repealed and other provisions are sub-
stituted for it,

(a) every person acting under the enactment shall continue
to act as if appointed under the provisions so substituted until another
is appointed in the person’s stead;

(b) every bond and security given by a person appointed
under the enactment remains in force, and all offices, books, papers
and things made or used under the enactment must continue to be
used as before the repeal as far as consistent with the substituted pro-
visions;

(c) every proceeding taken under the enactment must be
taken up and continued under and in conformity with the provisions
so substituted, as far as consistently may be;

(d) in the recovery or enforcement of penalties and forfei-
tures incurred and in the enforcement of rights, existing or accruing
under the enactment or in a proceeding in relation to matters that
have happened before the repeal, the procedure established by the
substituted provisions must be followed as far as it can be adapted
thereto; and

(e) when any penalty, forfeiture or punishment is reduced
or mitigated by any of the provisions so substituted, the penalty, for-
feiture or punishment if imposed or adjudged after the repeal must be
reduced or mitigated accordingly.  R.S., c. 235, s. 23.
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Repeal and substitution by amendment or revision
25 (1) Where an enactment is repealed and other provisions are sub-

stituted by way of amendment, revision or consolidation,

(a) all regulations made under the repealed enactment
remain in force, in so far as they are not inconsistent with the substi-
tuted enactment, until they are annulled or others made in their stead;
and

(b) a reference, in an unrepealed enactment to the repealed
enactment, is to be, as regards a subsequent transaction, matter or
thing, read as a reference to the provisions of the substituted enact-
ment relating to the same subject-matter as the repealed enactment,
but where there are no provisions in the substituted enactment relat-
ing to the same subject-matter, the repealed enactment is to be read as
unrepealed as far as is necessary to maintain or give effect to the
unrepealed enactment.

(2) Where an enactment of any other province of Canada or of
Canada is repealed and other provisions are substituted by way of amendment, revi-
sion or consolidation, a reference in an enactment of Nova Scotia to the repealed
enactment is, as regards a subsequent transaction, matter or thing, a reference to the
provisions of the substituted enactment relating to the same subject-matter as the
repealed enactment.  R.S., c. 235, s. 24.

Effect of repeal, re-enactment, revision, consolidation or amendment
26 (1) Repeal of an enactment is not a declaration that the enactment

was, or was considered by the Legislature or other body or person by whom the
enactment was passed or made to have been, previously in force.

(2) A re-enactment, revision, consolidation or amendment of an
enactment is not to be construed as an adoption of the construction that has by judi-
cial decision or otherwise been placed upon the language used in the enactment or
upon similar language.  R.S., c. 235, s. 25.

MISCELLANEOUS

Administration of oath
27 Where by any enactment or by any rule of the Legislature, or by any

order, regulation or commission made or issued by the Governor in Council under
any law authorizing the Governor in Council to require the taking of evidence under
oath, an oath is authorized or directed to be made, taken or administered, such oath
may be administered, and a certificate of its having been made, taken or adminis-
tered may be given, by anyone named in the enactment, rule, order, regulation or
commission or by a judge of any court, a notary public, a commissioner for taking
affidavits or a justice of the peace having jurisdiction or authority in the place in
which the oath is administered.  R.S., c. 235, s. 26.

Manner of administration of oath
28 Where an oath may be lawfully taken it may be administered to any

person while such person holds in the person’s hand a copy of the Old or New
Testament without requiring the person to kiss the same or, when the person objects
to being sworn in this manner or declares that the oath so administered is not bind-
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ing upon the person’s conscience, then in such manner and form and with such cer-
emonies as the person may declare to be binding.  R.S., c. 235, s. 27.

Recovery of penalty or forfeiture
29 (1) Where a pecuniary penalty or a forfeiture is imposed for con-

travention of any enactment, then, where no other mode is prescribed for its recov-
ery and it cannot be recovered upon summary conviction, the penalty or forfeiture is
recoverable with costs by civil action or proceeding at the suit of the Crown only, or
of a private party suing as well for the Crown as for the private party, before a court
having jurisdiction to the amount of the penalty in cases of simple contract.

(2) Where no other provision is made for the appropriation of the
penalty or forfeiture, one half thereof belongs to the Crown, and the other half
belongs to the private plaintiff, if there is any, and where there is none the whole
belongs to the Crown.  R.S., c. 235, s. 28.

Disposition of penalty
30 Any penalty or sum of money, or the proceeds of any forfeiture that is

by any enactment given to the Province, must, where no other provision is made
respecting it, be paid into the General Revenue Fund, and be accounted for and oth-
erwise dealt with accordingly.  R.S., c. 235, s. 29.

Place of imprisonment
31 Where in any enactment, a person is directed to be imprisoned or

committed to prison, the imprisonment or committal must, where no other place is
mentioned or provided by law, be in or to the common jail of the locality in which
the order for the imprisonment or committal is made or, where there is no common
jail there, then in or to that common jail that is nearest to such locality, and the
keeper of any such common jail shall receive such person and safely keep and
detain the person in the common jail under the keeper’s custody until discharged in
due course of law or bailed in cases in which bail may by law be taken.  R.S., c. 235,
s. 30.

Source of funds for municipal charge
32 Where it is declared that any matter is to form a municipal charge, it

must be rated, levied and collected with and by the same means as are by law
directed with respect to other money for municipal purposes.  R.S., c. 235, s. 31.

Judicature Act
33 Unless a contrary intention appears, the interpretation Section of the

Judicature Act, so far as the terms defined can be applied, extends to all matters
relating to legal matters.  R.S., c. 235, s. 32.

Application of Sections 75 to 82 of Trade Union Act
34 Sections 75 to 82 of the Trade Union Act apply to collective bargain-

ing between a police bargaining unit as defined by Section 75 of that Act and an
employer on and after March 17, 2005, whether the collective bargaining com-
menced before, on or after that day.  2005, c. 34, s. 1.
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Effect of penalty on liability for damage
35 The imposition of a penalty does not relieve a person from liability to

answer for special damages to the person injured.  R.S., c. 235, s. 33.

Liability to punishment for same offence
36 Where an act or omission constitutes an offence under two or more

enactments, or an offence both under an enactment and at common law, the
offender, unless the contrary intention appears, is liable to be prosecuted and pun-
ished under either or any of the enactments or at common law, but is not liable to be
punished twice for the same offence.  R.S., c. 235, s. 34.

Bond by public officer
37 (1) Where bonds are required to be given by a public officer,

whether appointed under the provisions of an enactment by the Governor in Council
or otherwise, they must be taken in the Crown’s name when not otherwise directed.

(2) Sureties to any such bond may at any time give to the
Attorney General notice of their desire to withdraw from liability thereunder, and in
such case the liability of the sureties does not extend to any act done or matter omit-
ted more than three months after the receipt of the notice.

(3) Upon the receipt of any such notice, the principal must be
required to furnish new security in the same manner as if bonds had not been previ-
ously executed.  R.S., c. 235, s. 35.

Powers of judge or officer of court
38 Where, by any enactment enacted either before or after the enactment

of this Section, judicial or quasi-judicial powers are given to a judge or officer of a
court, the judge or officer is, in the absence of express provision to the contrary,
deemed to exercise such powers in the judge’s or officer’s official capacity and as
representing the court to which the judge or officer is attached, and, for the purpose
of performing the duties imposed upon the judge or officer by the enactment, sub-
ject to the provisions thereof, may exercise the powers the judge or officer possesses
as a judge or an officer of that court.  R.S., c. 235, s. 36.

Reference to Canadian Navy, Army or Air Force
39 Where in any enactment or in any will, deed, lease, contract or other

document there is a reference to the Canadian Armed Forces, to the Canadian or
Royal Canadian Navy, Army or Air Force or to the Naval, Army or Air Forces of
Canada, or to a commissioned officer or member thereof or any similar reference,
the reference is to be construed as including a reference to the Canadian Forces or a
commissioned officer or member thereof, as the case may be.  R.S., c. 235, s. 37.

__________
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Short title
1 This Act may be cited as the Interprovincial Subpoena Act.  1996, c. 1,

s. 1.

Interpretation
2 In this Act,

“court” means any court in a province of Canada and, where a board,
commission, tribunal or other body or person in a province of Canada has the
power to issue a subpoena, includes that board, commission, tribunal, body
or person;

“subpoena” means a subpoena, summons or other document issued
by a court requiring a person within a province other than the province of the
issuing court to attend as a witness to produce documents or other things or
to testify.  1996, c. 1, s. 2; 1999 (2nd Sess.), c. 8, s. 6.

Exception from application
3 This Act does not apply to a subpoena that is issued with respect to a

criminal offence under an Act of the Parliament of Canada.  1996, c. 1, s. 3.

Out-of-Province subpoenas
4 (1) The Supreme Court of Nova Scotia shall receive and adopt as

an order of the Court a subpoena from a court outside the Province if

(a) the subpoena is accompanied by a certificate signed by
a judge of a superior court of the issuing province and impressed with
the seal of that court, signifying that, upon hearing and examining the
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applicant, the judge is satisfied that the attendance in the issuing
province of the person subpoenaed

(i) is necessary for the due adjudication of the pro-
ceeding in which the subpoena is issued, and

(ii) in relation to the nature and importance of the
cause or proceeding is reasonable and essential to the due
administration of justice in that province; and

(b) the subpoena is accompanied by the witness fees and
travelling expenses in accordance with the regulations.

(2) The certificate to which reference is made in clause (1)(a) may
be in like effect to the form set out in the Schedule to this Act.  1996, c. 1, s. 4.

Condition for reciprocity
5 The Supreme Court of Nova Scotia shall not receive a subpoena from

another province under Section 4 unless the law of that other province has a provi-
sion similar to Section 8 providing absolute immunity to a resident of the Province
who is required to attend as a witness in the other province from all proceedings of
the nature set out in Section 8 and within the jurisdiction of the legislature of that
other province except only those proceedings grounded on events occurring during
or after the required attendance of the person in the other province.  1996, c. 1, s. 5.

Contempt of court
6 Where a person who has been served with a subpoena adopted under

Section 4 and given the witness fees and travelling expenses in accordance with the
regulations not fewer than 10 days, or such shorter period as the judge of the court
in the issuing province may indicate in the judge’s certificate, before the date the
person is required to attend in answer to the subpoena, fails without lawful excuse
to comply with the order, that person is in contempt of court and subject to such
penalty as the Supreme Court of Nova Scotia may impose.  1996, c. 1, s. 6.

Out-of-Province service of subpoenas
7 (1) Where a party to a proceeding in any court in the Province

causes a subpoena to be issued for service in another province of Canada, the party
may attend upon a judge of the Supreme Court of Nova Scotia, who shall hear and
examine the party or party’s counsel, if any, and, upon being satisfied that the
attendance in the Province of the person required in the Province as a witness

(a) is necessary for the due adjudication of the proceeding
in which the subpoena or other document has been issued; and

(b) in relation to the nature and importance of the proceed-
ings, is reasonable and essential to the due administration of justice in
the Province,

shall sign a certificate, which may be in the form set out in the Schedule to this Act,
and shall cause the certificate to be impressed with the seal of the Supreme Court.

(2) In subsection (1), “party” includes the court or a member or
official of the court.
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(3) The certificate must be either attached to or endorsed on the
subpoena.  1996, c. 1, s. 7.

Immunity for out-of-Province witnesses
8 A person required to attend before a court in the Province by a sub-

poena adopted by a court outside the Province is deemed, while within the Province
in answer to the subpoena, not to have submitted to the jurisdiction of the courts of
the Province other than as a witness in the proceedings in which that person is sub-
poenaed and is absolutely immune from seizure of goods, service of process, execu-
tion of judgment, garnishment, imprisonment or molestation of any kind relating to
a legal or judicial right, cause, action, proceeding or process within the jurisdiction
of the Legislature except only those proceedings grounded on events occurring dur-
ing or after the required attendance of the person in the Province.  1996, c. 1, s. 8.

Additional witness fees and expenses
9 Where a person is required to attend before a court in the Province by

a subpoena adopted by a court outside the Province, that person may request the
court in the Province to order additional fees and expenses to be paid in respect of
that person’s attendance as a witness and the court, if it is satisfied that the amount
of fees and expenses previously paid to the person in respect of that person’s attend-
ance is insufficient, may order the party who obtained the subpoena to pay the per-
son forthwith such additional fees and expenses as the court considers sufficient,
and amounts paid pursuant to an order made under this Section are disbursements in
the cause.  1996, c. 1, s. 9.

Regulations
10 (1) The Governor in Council may make regulations

(a) designating a board, commission, tribunal or other
body of the Province or another province of Canada as a court for the
purpose of this Act;

(b) prescribing the witness fees and travelling expenses to
be paid pursuant to this Act;

(c) defining any word or expression used in this Act and
not defined in this Act;

(d) respecting any matter or thing the Governor in Council
considers necessary or advisable to carry out effectively the intent
and purpose of this Act.

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
1996, c. 1, s. 10.

SCHEDULE

Certificate

I, . . . . . . . . . . . . . . . . . . . . (name of judge) a judge of the . . . . . . . . . . . . . . . . . . . .
(name of court) have heard and examined . . . . . . . . . . . . . . . . . . . . (name of applicant party
or party’s counsel) who seeks to compel the attendance of . . . . . . . . . . . . . . . . . . . . (name of
witness) to produce documents or other articles or to testify, or both, in a proceeding in the
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Province of Nova Scotia in the  . . . . . . . . . . . . . . . . . . . . (name of court in which witness is to
appear) styled . . . . . . . . . . . . . . . . . . . . (style of proceeding).

I further certify that I am persuaded that the appearance of . . . . . . . . . . . . . . . . . . . .
(name of witness) as a witness in the proceeding is necessary for the due adjudication of the
proceeding, and, in relation to the nature and importance of cause or proceeding, is reasona-
ble and essential to the due administration of justice in the Province of Nova Scotia.

The Interprovincial Subpoena Act (Nova Scotia) makes the following provision for
the immunity of . . . . . . . . . . . . . . . . . . . . (name of witness):

A person required to attend before a court in the Province of Nova Scotia by a sub-
poena adopted by a court outside the Province of Nova Scotia is deemed, while within the
Province of Nova Scotia in answer to the subpoena, not to have submitted to the jurisdiction
of the courts of the Province of Nova Scotia other than as a witness in the proceedings in
which the person is subpoenaed and is absolutely immune from seizure of goods, service of
process, execution of judgment, garnishment, imprisonment or molestation of any kind relat-
ing to a legal or judicial right, cause, action, proceeding or process within the jurisdiction of
the Legislature of the Province of Nova Scotia except only those proceedings grounded on
events occurring during or after the required attendance of the person in the Province of Nova
Scotia.

Dated this . . . . . . . . . . . . . . .  day of . . . . . . . . . . . . . . .  20 . . . . .

(seal of the court) . . . . . . . . . . . . . . . . . . . .
(signature of judge)

1996, c. 1, Sch.

__________
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Short title
1 This Act may be cited as the Intestate Succession Act.  R.S., c. 236, s. 1.

Interpretation
2 In this Act,

“estate” includes both real and personal property;

“issue” includes all lawful lineal descendants of the ancestor;

“net value” means the value of the estate, wherever situate, both
within and outside the Province, after payment of the charges thereon and
the debts, funeral expenses, expenses of administration, succession duty and
estate tax.  R.S., c. 236, s. 2.

Application of Act
3 (1) This Act applies only in cases of death on or after September 1,

1966.

(2) Chapter 69 of the Revised Statutes, 1954, the Descent of
Property Act, does not apply to cases of death on or after September 1, 1966.  R.S.,
c. 236, s. 3.
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Surviving spouse
4 (1) Where an intestate dies leaving a surviving spouse and issue,

the intestate’s estate, if the net value does not exceed $50,000, goes to the surviving
spouse.

(2) Where the net value of the estate exceeds $50,000, the surviv-
ing spouse is entitled to $50,000 and has a charge upon the estate for that sum with
accrued interest from the date of the death of the intestate.

(3) In this Section, “home” means a dwelling owned and occu-
pied as the principal residence by the intestate at the date of death of the intestate
and includes any land appurtenant thereto and all household goods and furnishings
of the dwelling.

(4) In this Section, the value of the home is the fair market value
less any charges attaching thereto.

(5) Where the surviving spouse is entitled to $50,000 pursuant to
subsection (2), the surviving spouse may elect to receive the home

(a) in lieu of the said $50,000 if the value of the home is in
excess of $50,000; or

(b) as part of the said $50,000 if the value of the home
does not exceed $50,000.

(6) The residue of the estate must be divided among the surviving
spouse and children in the following manner:

(a) where the intestate dies leaving a surviving spouse and
one child, one half goes to the surviving spouse;

(b) where the intestate dies leaving a surviving spouse and
more than one child, one third goes to the surviving spouse.

(7) Where a child has died leaving issue and the issue is alive at
the date of the intestate’s death, the surviving spouse takes the same share of the
estate as if the child had been living at that date.

(8) Where an intestate dies leaving issue, the intestate’s estate
must be distributed, subject to the right of the surviving spouse, if any, per stirpes
among the issue.  R.S., c. 236, s. 4.

Surviving spouse but no issue
5 Where an intestate dies leaving a surviving spouse but no issue, the

intestate’s estate goes to the surviving spouse.  R.S., c. 236, s. 5.

Regulations respecting election by surviving spouse
6 (1) The Attorney General may by regulation prescribe the

requirements of an election by the surviving spouse pursuant to subsection 4(5) and
determine what forms or documentation are required to evidence such election and
the requirements of recording such election in any court of probate or registry of
deeds.
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(2) The exercise by the Attorney General of the power conferred
by subsection (1) is a regulation within the meaning of the Regulations Act.  R.S.,
c. 236, s. 6.

No surviving spouse or issue
7 Where an intestate dies leaving no surviving spouse or issue, the

intestate’s estate goes to the intestate’s father and mother in equal shares if both are
living, but, where either of them is dead, the estate goes to the survivor.  R.S., c. 236,
s. 7.

No surviving spouse, issue or parent
8 Where an intestate dies leaving no surviving spouse, issue, father or

mother, the intestate’s estate goes to the intestate’s siblings in equal shares, and
where any sibling is dead, the children of the deceased sibling take the share their
parent would have taken if living.  R.S., c. 236, s. 8.

Distribution to niece and nephew
9 Where an intestate dies leaving no surviving spouse, issue, father,

mother, sibling, the intestate’s estate goes to the intestate’s nephews and nieces in
equal shares and in no case is representation admitted.  R.S., c. 236, s. 9.

Distribution to next of kin
10 Where an intestate dies leaving no surviving spouse, issue, father,

mother, sibling, nephew or niece, the intestate’s estate goes in equal shares to the
next of kin of equal degree of consanguinity to the intestate and in no case is rep-
resentation admitted.  R.S., c. 236, s. 10.

Computation of degrees of kindred
11 For the purposes of this Act, degrees of kindred are computed by

counting upward from the intestate to the nearest common ancestor and then down-
ward to the relative and the kindred of the half-blood inherit equally with those of
the whole-blood in the same degree.  R.S., c. 236, s. 11.

Child en ventre sa mère
12 Descendants and relatives of the intestate, begotten before the intes-

tate’s death but born thereafter, inherit as if they had been born in the lifetime of the
intestate and had survived the intestate.  R.S., c. 236, s. 12.

Advancement
13 (1) Where a child or grandchild of a person who has died wholly

intestate has been advanced by the intestate by portion, the portion must be reck-
oned, for the purposes of this Section only, as part of the estate of the intestate dis-
tributable according to law and

(a) where the advancement is equal to or greater than the
share of the estate that the child or grandchild would be entitled to
receive as above reckoned, the child or grandchild and their descend-
ants are excluded from any share in the estate; but

(b) where the advancement is not equal to such share, the
child or grandchild and their descendants are entitled to receive so
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much only of the estate of the intestate as is sufficient to make all the
shares of the children in the estate and advancement equal as nearly
as can be estimated.

(2) The value of any portion advanced is deemed to be that which
has been expressed by the intestate or acknowledged by the child or grandchild in
writing, otherwise the value is the value of the portion when advanced.

(3) The onus of proving that a child or grandchild has been main-
tained or educated, or has been given money, with a view to a portion, is upon the
person so asserting, unless the advancement has been expressed by the intestate or
acknowledged by the child or grandchild in writing.  R.S., c. 236, s. 13.

Estate not disposed of by will and lands held in trust
14 (1) All such estate as is not disposed of by will must be distrib-

uted as if the testator had died intestate and had left no other estate.

(2) The interest of any person in lands held in trust for the person
in fee simple descends and is chargeable with the person’s debts in like manner as if
the person had died seised thereof.  R.S., c. 236, s. 14.

Illegitimate child
15 For the purposes of this Act, an illegitimate child is treated as if the

child were the legitimate child of the child’s mother or father.  R.S., c. 236, s. 16; 1999
(2nd Sess.), c. 8, s. 7.

Adultery
16 (1) Where a wife has left her husband and is living in adultery at

the time of his death, she takes no part of her husband’s estate under this Act.

(2) Where a husband has left his wife and is living in adultery at
the time of her death, he takes no part of his wife’s estate under this Act.  R.S., c. 236,
s. 17.

__________
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Short title
1 This Act may be cited as the Intimate Images and Cyber-protection

Act.  2017, c. 7, s. 1.

Purpose of Act
2 The purpose of this Act is to

(a) create civil remedies to deter, prevent and respond to the
harms of non-consensual sharing of intimate images and cyber-bullying;

(b) uphold and protect the fundamental freedoms of thought,
belief, opinion and expression, including freedom of the press and other
media of communication; and

(c) provide assistance to Nova Scotians in responding to non-
consensual sharing of intimate images and cyber-bullying.  2017, c. 7, s. 2.

Interpretation
3 In this Act,

“agency” means the agency established or designated under Section 12;

“Court” means the Supreme Court of Nova Scotia or a judge of that
Court;

“cyber-bullying” means an electronic communication, direct or indi-
rect, that causes or is likely to cause harm to another individual’s health or
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well-being where the person responsible for the communication maliciously
intended to cause harm to another individual’s health or well-being or was
reckless with regard to the risk of harm to another individual’s health or
well-being, and may include

(a) creating a web page, blog or profile in which the crea-
tor assumes the identity of another person;

(b) impersonating another person as the author of content
or a message;

(c) disclosure of sensitive personal facts or breach of con-
fidence;

(d) threats, intimidation or menacing conduct;

(e) communications that are grossly offensive, indecent,
or obscene;

(f) communications that are harassment;

(g) making a false allegation;

(h) communications that incite or encourage another per-
son to commit suicide;

(i) communications that denigrate another person because
of any prohibited ground of discrimination listed in Section 5 of the
Human Rights Act; or

(j) communications that incite or encourage another per-
son to do any of the foregoing;

“distribute without consent”, in respect of an intimate image, means
to publish, transmit, sell, advertise or otherwise distribute the image to or
make the image available to a person other than the person depicted in the
image while

(a) knowing that the person in the image did not consent to
the distribution; or

(b) being reckless as to whether that person consented to
the distribution;

“electronic communication” means any form of electronic communi-
cation, including any text message, writing, photograph, picture recording or
other matter that is communicated electronically;

“intimate image” means a visual recording of a person made by any
means, including a photograph, film or video recording,

(a) in which a person depicted in the image is nude, is
exposing the person’s genital organs, anal region or her breasts, or is
engaged in explicit sexual activity;

(b) that was recorded in circumstances that gave rise to a
reasonable expectation of privacy in respect of the image; and

(c) where the image has been distributed, in which the per-
son depicted in the image retained a reasonable expectation of pri-
vacy at the time it was distributed;

“Minister” means the Minister of Justice.  2017, c. 7, s. 3.
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Expectation of privacy not lost
4 (1) A person depicted in an intimate image does not lose the per-

son’s expectation of privacy in respect of the image if the person consented to
another person recording the image in circumstances where the other person knew
or ought reasonably to have known that the image was not to be distributed to any
other person.

(2) A person depicted in an intimate image does not lose the per-
son’s expectation of privacy in respect of the image if the person provided the image
to another person in circumstances where the other person knew or ought reasona-
bly to have known that the image was not to be distributed to any other person.  2017,
c. 7, s. 4.

Application to Court
5 (1) An individual whose intimate image was distributed without

consent or who is or was the victim of cyber-bullying may apply to the Court for an
order under Section 6.

(2) Where the individual referred to in subsection (1) is a minor,
that individual’s parent or guardian may apply to the Court for an order under Sec-
tion 6.

(3) Subject to subsection (4) and the regulations, the applicant
shall name as a respondent

(a) the person alleged to have distributed an intimate
image without consent or to have cyber-bullied;

(b) where the application identifies an electronic device,
Internet Protocol address, website, electronic user name or account,
electronic mail address or other unique identifier as being or having
been used for the distribution of intimate images without consent or
cyber-bullying,

(i) the owner of the electronic device,

(ii) any person who has been assigned or has con-
trol over the use of the Internet Protocol address, or

(iii) the user or person responsible for the website,
user name or account, electronic mail address or other unique
identifier;

(c) where the person referred to in clause (a) or (b) is a
minor, the parent or guardian of the person;

(d) any other person against whom an order is sought; and

(e) any other person as directed by the Court.

(4) An application under this Section must identify the respond-
ent by name or, where the name of the respondent is not known, by the Internet Pro-
tocol address, website, username or account, electronic mail address or other unique
identifier used for intimate image distribution or cyber-bullying.  2017, c. 7, s. 5.
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Order
6 (1) Where the Court is satisfied that a person has engaged in

cyber-bullying or has distributed an intimate image without consent, the Court may
make one or more of the following orders:

(a) an order prohibiting the person from distributing the
intimate image;

(b) an order prohibiting the person from making commu-
nications that would be cyber-bullying;

(c) an order prohibiting the person from future contact
with the applicant or another person;

(d) an order requiring the person to take down or disable
access to an intimate image or communication;

(e) an order declaring that an image is an intimate image;

(f) an order declaring that a communication is cyber-
bullying;

(g) an order referring the matter to dispute-resolution
services provided by the agency or otherwise;

(h) an order provided for by the regulations;

(i) any other order which is just and reasonable.

(2) Where it is shown that distribution of an intimate image with-
out consent or cyber-bullying has occurred, the Court may order any person to do
one or more of the following:

(a) provide to the applicant any information in the posses-
sion of the person that may help identify a person who may have used
an Internet Protocol address, website, electronic username or
account, electronic mail address or other unique identifier that may
have been used to distribute an intimate image without consent or for
cyber-bullying;

(b) take down or disable access to an intimate image or
cyber-bullying communication;

(c) perform such other action as the Court considers just
and reasonable.

(3) Where the Court is satisfied that a person has distributed an
intimate image without consent or has engaged in cyber-bullying, the Court may

(a) order the person to pay general, special, aggravated or
punitive damages to the person depicted in the intimate image or the
victim of cyber-bullying; and

(b) order the person to account for profits.

(4) In awarding damages under clause (3)(a), the Court shall not
have regard to any order made under clause (3)(b).

(5) An order made under this Section may be interim or final and
may include any time limit the Court considers advisable.
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(6) The Court may, on application, extend, vary or terminate an
order under this Section.

(7) In determining whether to make an order under this Section
and what order to make, the Court shall consider the following factors, if relevant:

(a) the content of the intimate image or cyber-bullying;

(b) the manner and repetition of the conduct;

(c) the nature and extent of the harm caused;

(d) the age and vulnerability of the person depicted in the
intimate image distributed without consent or victim of cyber-bullying;

(e) the purpose or intention of the person responsible for
the distribution of the intimate image without consent or the cyber-
bullying;

(f) the occasion, context and subject-matter of the conduct;

(g) the extent of the distribution of the intimate image or
cyber-bullying;

(h) the truth or falsity of the communication;

(i) the conduct of the person responsible for the distribu-
tion of the intimate image or cyber-bullying, including any effort to
minimize harm;

(j) the age and maturity of the person responsible for dis-
tribution of the intimate image without consent or cyber-bullying;

(k) the technical and operational practicalities and costs of
carrying out the order;

(l) the Canadian Charter of Rights and Freedoms; and

(m) any other relevant factor or circumstance.  2017, c. 7, s. 6.

Defences
7 (1) In an application for an order respecting the distribution of an

intimate image without consent or cyber-bullying under this Act, it is a defence for
the respondent to show that the distribution of an intimate image without consent or
communication is in the public interest and that the distribution or communication
did not extend beyond what is in the public interest.

(2) In an application for an order respecting cyber-bullying under
this Act, it is a defence for the respondent to show that

(a) the victim of the cyber-bullying expressly or by impli-
cation consented to the making of the communication;

(b) the publication of a communication was, in accordance
with the rules of law relating to defamation,

(i) fair comment on a matter of public interest,

(ii) done in a manner consistent with principles of
responsible journalism, or

(iii) privileged;
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(c) where the respondent is a peace officer acting in the
course of the peace officer’s duties, that the communication was nec-
essary to prevent a crime or discover, investigate or prosecute the per-
petrators of a crime and did not extend beyond what was necessary;

(d) where the respondent is a public officer acting in the
course of the duties of the public officer’s office, that the communica-
tion was necessary to fulfill the duties of that office and did not
extend beyond what was necessary.  2017, c. 7, s. 7.

Publication ban for minors
8 (1) Subject to the regulations, where any person involved in a

proceeding relating to an application made under Section 5 is a minor, no person
shall publish or broadcast the name of that person, or any information likely to iden-
tify that person.

(2) In a proceeding to which subsection (1) applies, the Court
shall identify the person by a pseudonym.

(3) For greater certainty, this Section continues to apply once the
person is no longer a minor.  2017, c. 7, s. 8.

Publication ban where intimate image distributed
9 (1) Subject to the regulations, where an application is made under

Section 5 respecting the distribution of an intimate image without consent and the
applicant so requests, no person shall publish or broadcast the name of the applicant
or any information likely to identify the applicant.

(2) In a proceeding to which subsection (1) applies, the Court
shall identify the applicant by a pseudonym if the applicant requests to be so identi-
fied.  2017, c. 7, s. 9.

Additional right of action or remedy not barred
10 Applying for an order under this Act does not limit the right of a vic-

tim of cyber-bullying or a person depicted in an intimate image to pursue any right
of action or remedy available to that person under common law or by statute.  2017,
c. 7, s. 10.

Offence
11 A person who contravenes an order made under this Act, other than

an order for payment of damages or accounting of profits, is guilty of an offence and
liable on summary conviction to a fine of not more than $5,000 or to imprisonment
for a term of not more than six months, or to both a fine and imprisonment.  2017, c. 7,
s. 11.

Role of agency
12 (1) The Minister may establish or designate an agency to

(a) provide public information and education regarding
harmful on-line conduct;

(b) advise public bodies on policies for on-line safety and
conduct;
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(c) provide support and assistance to victims of intimate
image distribution without consent and cyber-bullying;

(d) provide information to victims of intimate image dis-
tribution without consent and cyber-bullying respecting the criminal
justice system and proceedings under this Act;

(e) provide information to victims of intimate image dis-
tribution without consent and cyber-bullying respecting contacting
police;

(f) provide voluntary dispute-resolution services, includ-
ing advice, negotiation, mediation and restorative justice approaches
in respect of harmful on-line conduct; and

(g) provide such other services, exercise such other pow-
ers and authorities and perform such other duties as may be pre-
scribed by the regulations.

(2) The Minister may assign any of the functions and responsibil-
ities of the agency to another person or organization on such terms and conditions as
the Minister considers appropriate.  2017, c. 7, s. 12.

No action lies
13 No action lies against the Minister, the agency, the employees of the

agency or any other person acting under the authority of this Act for anything done,
or omitted to be done, in good faith in the exercise of a power or performance of a
duty under this Act or the regulations.  2017, c. 7, s. 13.

Regulations
14 (1) The Minister may make regulations

(a) respecting forms and procedures for hearing an appli-
cation under Section 5, including an application to extend, vary or
terminate an order; and

(b) respecting record-keeping and recording requirements
for the agency.

(2) The Governor in Council may make regulations

(a) respecting who must or may be named as a respondent
to an application made under Section 5;

(b) respecting the form and content of orders;

(c) providing for additional orders that may be made by
the Court;

(d) respecting restrictions on the publication or broadcast-
ing of identifying information respecting a minor pursuant to Sec-
tion 8;

(e) respecting restrictions on the publication or broadcast-
ing of identifying information respecting an applicant pursuant to
Section 9;

4247



8 intimate images and cyber-protection c. I-24

(f) prescribing services to be provided by, powers and
authorities to be exercised by and duties to be performed by the
agency;

(g) respecting the agency’s authority and duties in regard
to personal information;

(h) defining any word or expression used but not defined
in this Act;

(i) further defining any word or expression defined in this
Act;

(j) respecting any matter or thing the Governor in Council
considers necessary or advisable to carry out the intent and purpose
of this Act.

(3) The exercise by the Minister or the Governor in Council of the
authority contained in this Section is a regulation within the meaning of the Regula-
tions Act.  2017, c. 7, s. 15.

__________
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Short title
 1 This Act may be cited as the Invest Nova Scotia Act.  2022, c. 37, s. 1.

Interpretation
2 In this Act,

“Advisory Board” means the Advisory Board of the Corporation;
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“Corporation” means Invest Nova Scotia;

“Deputy Minister” means the Deputy Minister of Economic Devel-
opment;

“former corporation” means Nova Scotia Business Incorporated,
established under the former Nova Scotia Business Incorporated Act, or
Nova Scotia Innovation Corporation, established under the former Innova-
tion Corporation Act;

“Minister” means the Minister of Economic Development.  2022, c. 37,
s. 2.

Supervision and management of Act
3 The Minister has the general supervision and management of this

Act.  2022, c. 37, s. 3.

Former corporations amalgamated and continued as Invest Nova Scotia
4 (1) Effective December 1, 2022,

(a) the former corporations are amalgamated and contin-
ued as a body corporate with share capital, to be known as Invest
Nova Scotia;

(b) all shares of the former corporations are cancelled;

(c) all matters, affairs and actions of the former corpora-
tions are assigned to the Corporation;

(d) subject to subsection (2), all assets of the former cor-
porations, including the rights, titles and interests of the former cor-
porations, are vested in the Corporation;

(e) all obligations and liabilities of the former corporations
are the obligations and liabilities of the Corporation; and

(f) subject to Section 5, a reference in any enactment or
document to a former corporation is to be read and construed as a ref-
erence to the Corporation, unless a contrary intention appears.

(2) The Governor in Council may make an order providing for the
disposition of the real and personal property of the former corporations.  2022, c. 37,
s. 4.

Assignment of agreements
5 (1) Any agreement to which a former corporation is a party that is

in effect immediately before December 1, 2022, is assigned to the Corporation and
the Corporation is bound by and may enforce the agreement as if it were an original
party.

(2) Where an agreement is assigned under subsection (1),

(a) the assignment may be carried out notwithstanding any
restriction on the assignment under any agreement, contract or enact-
ment;

(b) the assignment is not subject to any requirement for
notice that may exist in any agreement, contract or enactment;
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(c) the assignment is not required to be in writing, not-
withstanding any requirement to the contrary in any agreement, con-
tract or enactment; and

(d) no person has or may maintain any cause of action or
claim against the Crown in right of the Province, the Minister, the
Department of Economic Development or the Corporation arising
from or in relation to the assignment.  2022, c. 37, s. 5.

Actions of former corporations ratified and confirmed
6 Any act or thing done by or on behalf of the Corporation or a former

corporation before December 1, 2022, is ratified and confirmed.  2022, c. 37, s. 6.

Funds continued
7 (1) In this Section,

(a) “Nova Scotia First Fund” means the fund administered
by the Nova Scotia Innovation Corporation under the former Innova-
tion Corporation Act immediately before December 1, 2022;

(b) “Nova Scotia Fund” means the Nova Scotia Business
Fund continued under the former Nova Scotia Business Incorporated
Act immediately before December 1, 2022;

(c) “strategic investment fund” has the same meaning as in
the Business Development Incentives Regulations, made under the
former Nova Scotia Business Incorporated Act, in force immediately
before December 1, 2022.

(2) The Nova Scotia First Fund, the Nova Scotia Fund and the
strategic investment funds are continued under the responsibility and administration
of the Corporation.

(3) The Governor in Council, upon the recommendation of the
Minister, may transfer to the Nova Scotia First Fund and the Nova Scotia Fund such
amounts as are considered necessary for the purpose of this Act, and may charge the
same to the General Revenue Fund for any year or years.

(4) Repayments and recoveries in respect of sums previously
loaned by and outstanding to Nova Scotia Business Incorporated must be paid into
the Nova Scotia Fund.

(5) Any repayment or recovery made in respect of any transaction
out of the Nova Scotia Fund must be credited to the Nova Scotia Fund.  2022, c. 37,
s. 7.

Capital stock of Corporation
8 The capital stock of the Corporation is one share with a par value of

one dollar, to be issued and registered in the name of the Crown in right of the Prov-
ince as represented by the Minister.  2022, c. 37, s. 8.

Agent of the Crown
9 The Corporation is an agent of the Crown in right of the Province.

2022, c. 37, s. 9.
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Objects of Corporation
10 The objects of the Corporation are to

(a) promote economic growth and community economic develop-
ment in the Province by enabling business, innovation and entrepreneurship;

(b) exercise and perform the functions and duties conferred on it
by this Act, the regulations, the business plan of the Corporation and the
strategic plan of the Corporation; and

(c) fulfill such other roles and responsibilities as may be assigned
to the Corporation by the Minister.  2022, c. 37, s. 10.

Powers of Corporation
11 The Corporation may

(a) develop, administer and deliver programs and services to
encourage, sustain, improve or enable economic growth and community
economic development in the Province;

(b) purchase or acquire any common or preferred shares or other
equity, including venture capital investments, of or in relation to a business;

(c) sell, assign, transfer or otherwise dispose of the common or
preferred shares or other equity or debt securities, including venture capital
investments, of or in relation to a business;

(d) undertake trade operations and programs that are consistent
with the trade policy of the Province, as determined by the Minister;

(e) undertake investment attraction operations and programs that
are consistent with the strategic direction of the Province, as determined by
the Minister;

(f) deliver, in whole or in part, any programs on behalf of the
Minister as the Minister may direct;

(g) enter into agreements with any person, organization or body,
including, with the approval of the Minister, a federal, provincial or munici-
pal government or any department or an agency thereof;

(h) subject to the regulations, provide business development
incentives to encourage, sustain, improve or enable economic growth in the
Province;

(i) buy, acquire, lease, sell or otherwise dispose of any real or
personal property or any interest therein;

(j) employ and contract with, in accordance with the Personal
Services Contract Regulations made under the Public Service Act, such per-
sons as it may require for the purpose of carrying out its objects;

(k) do such other things as may be incidental or conducive to car-
rying into effect the purpose and intent of this Act or the regulations; and

(l) exercise such other powers as may be prescribed by the regu-
lations.  2022, c. 37, s. 11.
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Management and control of Corporation
12 (1) The management and control of the affairs of the Corporation

are vested in the Minister.

(2) The Minister may exercise the powers of the Corporation sub-
ject to this Act and the regulations.  2022, c. 37, s. 12.

Chief Executive Officer
13 (1) The Governor in Council shall appoint a Chief Executive

Officer of the Corporation.

(2) The Chief Executive Officer reports to the Deputy Minister.

(3) The Chief Executive Officer shall perform such duties as the
Minister may determine.  2022, c. 37, s. 13.

Advisory Board
14 The Corporation has an Advisory Board that provides advice and rec-

ommendations to further the Corporation’s objects.  2022, c. 37, s. 14.

Composition and term of Advisory Board
15 (1) The Advisory Board consists of not more than 10 members

appointed by the Governor in Council.

(2) Advisory Board members hold office for such period of time
as is determined by the Governor in Council and may be reappointed.  2022, c. 37,
s. 15.

Chair and Vice-chair of Advisory Board
16 The Governor in Council shall appoint a Chair and a Vice-chair of the

Advisory Board, who hold office for such period of time as is determined by the
Governor in Council.  2022, c. 37, s. 16.

Vacancy on Advisory Board
17 A vacancy on the Advisory Board does not impair the right of the

remaining members to act.  2022, c. 37, s. 17.

Remuneration and expenses of Advisory Board members
18 Each Advisory Board member is entitled to such remuneration and

reimbursement of expenses as is determined by the Governor in Council.  2022, c. 37,
s. 18.

Powers of Advisory Board respecting Corporation employees
19 Subject to the approval of the Deputy Minister, the Advisory Board

may

(a) avail itself of the services of the employees of the Corpora-
tion; and

(b) appoint an employee of the Corporation to act as the Secretary
of the Advisory Board.  2022, c. 37, s. 19.
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Quorum
20 A majority of Advisory Board members constitutes a quorum.  2022,

c. 37, s. 20.

Deputy Minister and Chief Executive Officer may attend meetings
21 The Deputy Minister and the Chief Executive Officer of the Corpora-

tion may attend meetings of the Advisory Board, but the Deputy Minister and the
Chief Executive Officer

(a) are not members of the Advisory Board; and

(b) may not vote at meetings of the Advisory Board.  2022, c. 37,
s. 21.

Duty of good faith and care
22 A member of the Advisory Board shall, when exercising the powers

or performing the duties of the member’s position,

(a) act honestly and in good faith with a view to the best interests
of the Corporation;

(b) exercise the care, diligence and skill that a reasonably prudent
individual would exercise in comparable circumstances; and

(c) act in accordance with this Act and the regulations.  2022, c. 37,
s. 22.

Duties of Advisory Board
23 The Advisory Board shall

(a) report to the Minister through the Chief Executive Officer;

(b) advise the Minister on such matters related to economic
growth in the Province as are referred to the Advisory Board for considera-
tion by the Minister; and

(c) bring to the attention of the Minister matters that are of inter-
est and concern to the public or other stakeholders respecting or affecting
economic growth in the Province.  2022, c. 37, s. 23.

Advisory Board resolutions
24 The Advisory Board may pass resolutions to document its recom-

mendations to the Minister but, for greater certainty, the Minister is not bound by
any recommendation or resolution of the Board.  2022, c. 37, s. 24.

Bylaws
25 The Minister may make bylaws, not inconsistent with this Act,

respecting the internal organization and procedures of the Advisory Board, subject
to the approval of the Governor in Council.  2022, c. 37, s. 25.

Policy directions
26 (1) The Minister may issue such policy directions to the Advisory

Board as are consistent with this Act and the strategic economic policy objectives of
the Government if, in the opinion of the Minister, it is in the public interest to do so.
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(2) The Advisory Board shall comply with a direction issued
under subsection (1).  2022, c. 37, s. 26.

Fiscal year of Corporation
27 The fiscal year of the Corporation is the same as the fiscal year of the

Province.  2022, c. 37, s. 27.

Accounting system
28 The Corporation’s system of accounting is subject to the approval of

the Minister of Finance and Treasury Board.  2022, c. 37, s. 28.

Not subject to taxation
29 The Corporation, its property and its assets are not subject to taxa-

tion.  2022, c. 37, s. 29.

Annual business plan
30 (1) Annually as required by the Minister, the Corporation shall

submit to the Minister for approval a detailed business plan for the Corporation for
the following fiscal year.

(2) The business plan must contain such information as required
by the Minister.  2022, c. 37, s. 30.

Multi-year strategic plan
31 When required by the Minister, the Corporation shall submit to the

Minister for approval a multi-year strategic plan for the operation of the Corpora-
tion.  2022, c. 37, s. 31.

Conflict of Interest Act
32 The Advisory Board is a department for the purpose of the definition

of “department” in the Conflict of Interest Act and, for greater certainty, Section 22
of that Act applies to Advisory Board members.  2022, c. 37, s. 32.

Freedom of Information and Protection of Privacy Act
33 The Corporation is a public body as defined in the Freedom of

Information and Protection of Privacy Act and, for greater certainty, that Act applies
to the Corporation.  2022, c. 37, s. 33.

Civil Service Act
34 Section 41 of the Civil Service Act applies with necessary changes to

the Corporation and the Advisory Board.  2022, c. 37, s. 34.

Proceedings against the Crown Act
35 (1) The Proceedings against the Crown Act applies to actions and

proceedings against the Corporation.

(2) For the purpose of this Section, a reference in the Proceedings
against the Crown Act to
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(a) the Crown is to be construed as a reference to the Cor-
poration; and

(b) the General Revenue Fund is to be construed as a refer-
ence to the funds of the Corporation.

(3) In proceedings under this Section, an action must be brought
against the Corporation in the name of the Corporation.

(4) Where a document or notice is to be served upon or given to
the Corporation pursuant to this Section or the Proceedings against the Crown Act,
it may be served by delivering a copy to the office of the Attorney General or the
Deputy Attorney General or any lawyer employed in the Legal Services Division of
the Department of Justice or by delivering a copy to a lawyer designated for that
purpose by the Attorney General and such service is deemed to be service on the
Corporation.  2022, c. 37, s. 35.

Regulations
36 (1) The Governor in Council may make regulations

(a) prescribing types of business development incentives
and any limits that apply to business development incentives;

(b) prescribing the criteria, eligibility, terms and condi-
tions upon which business development incentives may be provided;

(c) respecting the powers, duties and activities of the Cor-
poration;

(d) respecting any matter authorized by this Act to be done
by regulation;

(e) defining any word or expression used but not defined
in this Act;

(f) respecting any matter or thing that the Governor in
Council considers necessary or advisable to effectively carry out the
intent and purpose of this Act.

(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2022, c. 37, s. 36.

Transfer of employees
37 (1) Effective December 1, 2022, every employee of a former cor-

poration

(a) ceases to be an employee of the former corporation and
becomes an employee of the Corporation;

(b) is employed by the Corporation on the same or equal
terms and conditions of employment as those under which the
employee was employed by the former corporation, until changed by
contract of employment or collective agreement, as the case may be;

(c) is deemed to have been employed with the Corporation
for the same period of employment that the employee was credited
with as an employee of the former corporation; and

4256



c. I-25 invest nova scotia 9

(d) is entitled to all vacation leave accumulated, less any
vacation arrears that accrued, while the employee was employed by
the former corporation.

(2) The continuity of employment of an employee transferred
under this Section is not broken by the effect of this Section.

(3) The obligations and liabilities of the former corporations in
respect of their employees are the obligations and liabilities of the Corporation,
including all employee benefits and entitlements.

(4) For greater certainty, the operation of this Section is deemed
not to

(a) constitute a termination, constructive dismissal or lay-
off of any employee;

(b) constitute a breach, termination, repudiation or frustra-
tion of any contract;

(c) constitute an event of default or force majeure under
any contract; or

(d) give rise to a breach, termination, repudiation or frus-
tration of any licence, permit or other right, or to any right to termi-
nate or repudiate a contract, licence, permit or other right, or to any
estoppel.  2022, c. 37, s. 37.

Trade Union Act
38 The creation of the Corporation is a transfer of business and the Cor-

poration is a transferee for the purpose of Section 38 of the Trade Union Act.  2022,
c. 37, s. 38.

Public Service Superannuation Act
39 Each employee of the Corporation who, immediately before Decem-

ber 1, 2022, was an employee within the meaning of the Public Service Superannu-
ation Act or was included in a bargaining unit whose collective agreement provided
for participation in the Public Service Superannuation Plan is deemed to continue to
be an employee in the public service of the Province for the purpose of the Public
Service Superannuation Act, and service in the employment of the Corporation is
deemed to be service in the public service of the Province for the purpose of that
Act.  2022, c. 37, s. 39.

Long term disability
40 Subject to any applicable collective agreement or contract of employ-

ment, each employee of the Corporation who, immediately before December 1,
2022, was covered by the Nova Scotia Public Service Long Term Disability Plan or
was included in a bargaining unit whose collective agreement provided for long-
term disability benefits under the Plan is deemed to continue to be a person to whom
the Plan applies.  2022, c. 37, s. 40.
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Civil Service Act and Civil Service Collective Bargaining Act
41 The Civil Service Act and the regulations made under that Act and the

Civil Service Collective Bargaining Act do not apply to employees of the Corpora-
tion.  2022, c. 37, s. 41.

__________
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Short title
1 This Act may be cited as the Involuntary Psychiatric Treatment Act.

2005, c. 42, s. 1.
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Purpose of Act
2 The purpose of this Act is to ensure that issues dealing with mental

health are dealt with in accordance with the following guiding principles:

(a) persons of all ages with mental disorders are entitled to be
treated with dignity and respect;

(b) each person has the right to make treatment decisions to the
extent of the person’s capacity to do so;

(c) treatment and related services are to be offered in the least-
restrictive manner and environment with the goal of having the person con-
tinue to live in the community or return to the person’s home surroundings at
the earliest possible time;

(d) the primary mode of admission to a psychiatric facility must
be as a voluntary patient wherever possible;

(e) treatment and related services, where possible, should promote
the person’s self-determination and self-reliance;

(f) the person has the right to a treatment plan that maximizes the
person’s potential and is based on the principles of evidence-based best prac-
tice;

(g) persons with mental disorders should have access to mental
health services as close to the person’s home as practicable;

(h) any declaration of involuntary admission or declaration of
incapacity is made on the basis of evidence.  2005, c. 42, s. 2.

Interpretation
3 In this Act,

“attending psychiatrist” means the physician who is responsible for
the examination, care and treatment of a patient in a psychiatric facility;

“certificate for involuntary psychiatric assessment” means the certifi-
cate granted pursuant to Section 8;

“certificate of cancellation of leave” means the certificate granted
pursuant to Section 44;

“certificate of leave” means the certificate granted pursuant to sub-
section 43(1);

“chief executive officer” means the person who is responsible for the
administration and management of a health authority, as defined by the
Health Authorities Act, or a person designated in writing by such responsible
person;

“common-law partner” of an individual means another individual
who has cohabited with the individual in a conjugal relationship for a period
of at least one year;

“community treatment order” means a community treatment order
granted pursuant to Section 47;

“declaration of change of status” means a declaration granted pursu-
ant to Section 24;
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“declaration of competency” means a declaration of competency pur-
suant to subsection 11(3) of the Hospitals Act;

“declaration of involuntary admission” means a declaration granted
pursuant to Section 17;

“declaration of renewal” means a declaration renewing a patient’s
involuntary admission pursuant to Section 21;

“hospital” means a hospital pursuant to the Hospitals Act;

“involuntary patient” means a patient who is admitted to a psychiatric
facility pursuant to a declaration of involuntary admission;

“involuntary psychiatric assessment” means an assessment of a per-
son’s mental condition by a psychiatrist for the purpose of determining
whether the person should be admitted as an involuntary patient pursuant to
Section 17;

“judge” means a judge of the Supreme Court of Nova Scotia (Family
Division) or, in an area of the Province where there is no Supreme Court
(Family Division), a judge of the Family Court;

“medical examination” means an assessment of a person’s mental
condition by a physician pursuant to Section 8;

“mental disorder” means a substantial disorder of behaviour, thought,
mood, perception, orientation or memory that severely impairs judgement,
behaviour, capacity to recognize reality or the ability to meet the ordinary
demands of life, in respect of which psychiatric treatment is advisable;

“Minister” means the Minister of Health and Wellness;

“panel” means a panel of the Review Board;

“patient advisor” means a representative or member of the staff of the
patient advisor service;

“patient-advisor service” means the service or organization desig-
nated by the regulations as the patient-advisor service;

“physician” means a physician licensed pursuant to the Medical Act;

“psychiatric facility” means a hospital or part of a hospital designated
by the regulations for the examination, care and treatment of a person with a
mental disorder;

“psychiatrist” means a physician

(a) who holds a specialist’s certificate in psychiatry issued
by the Royal College of Physicians and Surgeons of Canada; or

(b) whose combination of training and experience in psy-
chiatry is satisfactory to the Nova Scotia College of Physicians and
Surgeons and who has been approved by the College as a psychiatrist
for the purpose of this Act;

“Review Board” means the Review Board established under Sec-
tion 65;

“spouse” means, with respect to any person, a person who is cohabit-
ing with that person in a conjugal relationship as married spouse, registered
domestic partner or common-law partner;
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“substitute decision-maker” means a person who is given the author-
ity to make care or treatment decisions on behalf of an involuntary patient;

“voluntary patient” means a person who remains in a psychiatric
facility with that person’s consent or the consent of a substitute decision-
maker.  2005, c. 42, s. 3; 2008, c. 8, s. 38; 2014, c. 32, s. 135.

VOLUNTARY ADMISSION

Voluntary patient
4 A psychiatrist who has examined a person and who has assessed the

person’s mental condition may admit the person as a voluntary patient of a psychiat-
ric facility if the psychiatrist is of the opinion that the person would benefit from an
inpatient admission.  2005, c. 42, s. 4.

Assessments of capability to consent
5 Any assessments of the capability of a voluntary patient to consent to

treatment or the appointment of a substitute decision-maker must be carried out pur-
suant to the relevant provisions of the Hospitals Act.  2005, c. 42, s. 5.

Voluntary patient may consent
6 Subject to Section 7, a voluntary patient who is capable of consenting

to admission or discharge from a psychiatric facility may do so or a substitute
decision-maker may do so on behalf of the patient.  2005, c. 42, s. 6.

Detention of voluntary patient
7 (1) A member of the treatment staff of a psychiatric facility may

detain and, where necessary, restrain a voluntary patient requesting to be discharged
if the staff member believes on reasonable grounds that the patient

(a) has a mental disorder;

(b) because of the mental disorder, is likely to cause seri-
ous harm to self or to another person or to suffer serious mental or
physical deterioration if the patient leaves the psychiatric facility; and

(c) needs to have a medical examination conducted by a
physician.

(2) A patient who is detained under subsection (1) must be exam-
ined by a physician within three hours.  2005, c. 42, s. 7.

MEDICAL EXAMINATION AND
INVOLUNTARY PSYCHIATRIC ASSESSMENT

Certificate for involuntary assessment
8 Where a physician has completed a medical examination of a person

and is of the opinion that the person apparently has a mental disorder and that

(a) the person, as a result of the mental disorder,

(i) is threatening or attempting to cause serious harm to
self or has recently done so, has recently caused serious harm to self,
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is seriously harming or is threatening serious harm toward another
person or has recently done so, or

(ii) is likely to suffer serious physical impairment or seri-
ous mental deterioration, or both; and

(b) the person would benefit from psychiatric inpatient treatment
in a psychiatric facility and is not suitable for inpatient admission as a volun-
tary patient,

the physician may complete a certificate for involuntary psychiatric assessment for
the person.  2005, c. 42, s. 8.

Form and contents of certificate
9 (1) A certificate for involuntary psychiatric assessment must be in

the form prescribed by the regulations and a physician who signs a certificate shall

(a) set out in the certificate

(i) that the physician has conducted a medical
examination of the person who is the subject of the certificate
within the previous 72 hours,

(ii) the date on which the physician examined the
person, and

(iii) that the physician made careful inquiry into the
facts relating to the case of the person while providing reasons
to support the opinion that the person has a mental disorder
and that the criteria in clauses 8(a) and (b) are fulfilled; and

(b) distinguish in the certificate between facts observed by
the physician and facts communicated to the physician by any other
person.

(2) The certificate for involuntary psychiatric assessment must be
signed by the physician who examined the person.

(3) A certificate for involuntary psychiatric assessment is not
effective unless the physician signs it within 72 hours after the medical examina-
tion.  2005, c. 42, s. 9.

Two certificates are sufficient authority
10 (1) Notwithstanding anything contained in this Act, two certifi-

cates for involuntary psychiatric assessment are sufficient authority for

(a) any peace officer to take the person into custody as
soon as possible and to a suitable place for an involuntary psychiatric
assessment as soon as possible;

(b) the person to be detained, restrained and observed in a
psychiatric facility for not more than 72 hours; and

(c) a psychiatrist to conduct an involuntary psychiatric
assessment.

(2) Notwithstanding subsection (1), one medical certificate signed
by a physician is sufficient authority for the purpose of clauses (1)(a), (b) and (c)
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where compelling circumstances exist and where a second physician is not readily
available to examine the person and execute a second certificate.  2005, c. 42, s. 10.

Certificate is prima facie evidence
11 Every medical certificate made and given under this Act is prima

facie evidence of the facts therein appearing and that the judgment therein set out
has been formed by the physician on such facts as if the matters therein appearing
have been verified on oath.  2005, c. 42, s. 11.

Right to leave facility
12 Where, within 72 hours of detention pursuant to Section 10, the per-

son has not been admitted to the psychiatric facility as an involuntary patient under
Section 17 or as a voluntary patient under Section 4, the chief executive officer shall
ensure that the person is promptly informed that the person has the right to leave the
psychiatric facility, subject to any detention that is lawfully authorized otherwise
than under this Act.  2005, c. 42, s. 12.

Judicial order for examination
13 (1) Any person may make a written statement under oath or affir-

mation before a judge requesting an order for the medical examination of another
person by a physician and setting out the reasons for the request, and the judge shall
receive the statement.

(2) A judge who receives a statement under subsection (1) shall
consider the statement and, where the judge considers it not to be frivolous, vexa-
tious or malicious, hear and consider, after appropriate notice has been given to both
parties, the allegations of the person who made the statement and the evidence of
any witnesses.

(3) A judge under subsection (2) may, where the judge considers
it necessary under the circumstances, proceed with the hearing ex parte.

(4) The judge may issue an order for the medical examination of
the other person if the judge has reasonable and probable grounds to believe that the
other person

(a) has a mental disorder;

(b) will not consent to undergo a medical examination by a
physician; and

(c) as a result of the mental disorder,

(i) is threatening or attempting to cause serious
harm to self or has recently done so, or has recently caused
serious harm to self,

(ii) is seriously harming or is threatening serious
harm toward another person or has recently done so, or

(iii) is likely to suffer serious physical impairment
or serious mental deterioration, or both.

(5) An order under subsection (4) for the medical examination of
a person by a physician shall direct

4265



8 involuntary psychiatric treatment c. I-26

(a) a member of a police force named in the order; or

(b) an individual named in the order,

or both, to take the person named or described in the order into custody and take the
person forthwith to a place where the person may be detained for the medical exam-
ination.

(6) An order under subsection (4) is valid for a period of seven
days from and including the day that it is made.  2005, c. 42, s. 13.

Powers of peace officer
14 A peace officer may take a person into custody and take the person

forthwith to a place for a medical examination by a physician if the peace officer
has reasonable and probable grounds to believe that

(a) the person apparently has a mental disorder;

(b) the person will not consent to undergo medical examination;

(c) it is not feasible in the circumstances to make application to a
judge for an order for a medical examination pursuant to Section 13; and

(d) the person,

(i) as a result of the mental disorder, is threatening or
attempting to cause serious harm to self or has recently done so, has
recently caused serious harm to self, is seriously harming or is threat-
ening serious harm toward another person or has recently done so,

(ii) as a result of the mental disorder, is likely to suffer
serious physical impairment or serious mental deterioration, or both,
or

(iii) is committing or about to commit a criminal offence.
2005, c. 42, s. 14.

Detention for 24 hours
15 (1) Where a person is taken in custody for a medical examination

pursuant to Section 13 or 14, the person may be detained for up to 24 hours in an
appropriate place in order for a medical examination to take place.

(2) For the purpose of subsection (1), an appropriate place where
a person may be detained means a hospital, the office of a physician or another suit-
able place for a medical examination, but does not include a jail or lock-up unless
no other suitable place is available.  2005, c 42, s. 15.

Medical examination
16 (1) A peace officer or other authorized individual who takes a

person into custody for a medical examination shall convey the person by the least
intrusive means possible without compromising the safety of the person.

(2) The peace officer or other authorized individual shall remain
at the place of the medical examination and shall retain custody of the person until
the medical examination is completed.
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(3) Where a person is taken for a medical examination and it is
decided not to recommend involuntary psychiatric assessment of the person, the
peace officer or other authorized individual shall arrange and pay for the return of
the person to the place where the person was taken into custody or, at the person’s
request, to some other appropriate place.  2005, c. 42, s. 16.

INVOLUNTARY ADMISSION

Admission as involuntary patient
17 Where a psychiatrist has conducted an involuntary psychiatric assess-

ment and is of the opinion that

(a) the person has a mental disorder;

(b) the person is in need of the psychiatric treatment provided in a
psychiatric facility;

(c) the person, as a result of the mental disorder,

(i) is threatening or attempting to cause serious harm to
self or has recently done so, has recently caused serious harm to self,
is seriously harming or is threatening serious harm toward another
person or has recently done so, or

(ii) is likely to suffer serious physical impairment or seri-
ous mental deterioration, or both;

(d) the person requires psychiatric treatment in a psychiatric facil-
ity and is not suitable for inpatient admission as a voluntary patient; and

(e) as a result of the mental disorder, the person does not have the
capacity to make admission and treatment decisions,

the psychiatrist may admit the person as an involuntary patient by completing and
filing with the chief executive officer a declaration of involuntary admission in the
form prescribed by the regulations.  2005, c. 42, s. 17.

Capacity to make treatment decision
18 (1) In determining a patient’s capacity to make a treatment deci-

sion pursuant to clause 17(e), the psychiatrist shall consider whether the patient
fully understands and appreciates

(a) the nature of the condition for which the specific treat-
ment is proposed;

(b) the nature and purpose of the specific treatment;

(c) the risks and benefits involved in undergoing the spe-
cific treatment; and

(d) the risks and benefits involved in not undergoing the
specific treatment.

(2) In determining a patient’s capacity to make a treatment deci-
sion, the psychiatrist shall also consider whether the patient’s mental disorder
affects the patient’s ability to fully appreciate the consequences of making the treat-
ment decision.  2005, c. 42, s. 18.
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10 involuntary psychiatric treatment c. I-26

Contents of declaration
19 A psychiatrist who signs the declaration of involuntary admission

shall

(a) set out in the declaration

(i) that the psychiatrist personally examined the person
who is the subject of the declaration,

(ii) the date or dates on which the psychiatrist examined
the person, and

(iii) the reasons to support the psychiatrist’s opinion that

(A) the person has a mental disorder, and

(B) the criteria in clauses 17(a) to (e) are fulfilled;

(b) distinguish in the declaration between facts observed by the
psychiatrist and facts communicated to the psychiatrist by any other person;
and

(c) indicate to which psychiatric facility the person is to be admit-
ted.  2005, c. 42, s. 19.

Psychiatric facility to admit
20 Notwithstanding Section 19, a person in respect of whom a declara-

tion of involuntary admission has been executed must be admitted to the psychiatric
facility to which the person is taken.  2005, c. 42, s. 20.

Declaration of renewal
21 (1) Before the expiry of a declaration of involuntary admission,

the attending psychiatrist shall examine the patient and assess the patient’s mental
condition and may renew the patient’s status as an involuntary patient by complet-
ing and filing with the chief executive officer a declaration of renewal in the form
prescribed by the regulations, if the prerequisites for admission as an involuntary
patient as set out in Section 17 are met.

(2) Where the attending psychiatrist does not renew the patient’s
status as an involuntary patient, the psychiatrist shall promptly inform the patient
that the patient has the right to leave the psychiatric facility, subject to any detention
that is lawfully authorized otherwise than under this Act.

(3) Section 19 applies with necessary changes in respect of a dec-
laration of renewal.

(4) Subsection (1) applies with necessary changes with respect to
the expiry of a declaration of renewal.  2005, c. 42, s. 21.

Time limitations
22 An involuntary patient may be detained, observed and examined in a

psychiatric facility

(a) for not more than one month under a declaration of involun-
tary admission; and

(b) for not more than
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c. I-26 involuntary psychiatric treatment 11

(i) one additional month under a declaration of renewal,

(ii) two additional months under a second declaration of
renewal,

(iii) three additional months under a third declaration of
renewal, and

(iv) three additional months for any subsequent declara-
tions of renewal.  2005, c. 42, s. 22.

Examination of declarations
23 (1) Immediately after the filing of a declaration of involuntary

admission or a declaration of renewal, the chief executive officer shall examine the
declaration to ascertain whether or not the declaration has been completed in
accordance with this Act.

(2) Where, in the opinion of the chief executive officer, the decla-
ration has not been completed in accordance with this Act before the expiry of the
period of detention authorized by this Act, the chief executive officer shall ensure
that the attending psychiatrist is so informed.  2005, c. 42, s. 23.

Change to voluntary status
24 (1) An involuntary patient

(a) who does not continue to meet the requirements of
clauses 17(a) to (e); or

(b) whose authorized period of detention has expired,

must be changed to the status of a voluntary patient, subject to any detention that is
lawfully authorized otherwise than under this Act.

(2) An attending psychiatrist may change the status of an involun-
tary patient to that of a voluntary patient by completing and filing with the chief
executive officer a declaration of change of status.

(3) Where a patient’s status is changed to that of a voluntary
patient, the chief executive officer shall ensure that the patient is promptly informed
that the patient is a voluntary patient and has the right to leave the psychiatric facil-
ity, subject to any detention that is lawfully authorized otherwise than under this
Act.  2005, c. 42, s. 24.

Change to involuntary status
25 After examining a voluntary patient and assessing the patient’s men-

tal condition, the attending psychiatrist may change the status of the patient to that
of an involuntary patient by completing and filing with the chief executive officer a
declaration of involuntary admission if the prerequisites for admission as an invol-
untary patient set out in Section 17 are met.  2005, c. 42, s. 25.

Duty to inform patient
26 Where a declaration of involuntary admission or a declaration of

renewal is filed, the chief executive officer shall promptly inform the patient and the
substitute decision-maker in writing that the patient
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12 involuntary psychiatric treatment c. I-26

(a) has been admitted or continued as an involuntary patient or
had the patient’s status changed to that of an involuntary patient, as the case
may be, of the psychiatric facility and the reasons for the change;

(b) has the right to apply to the Review Board for a review of the
patient’s status; and

(c) has the right to retain and instruct counsel without delay.  2005,
c 42, s. 26.

Admission under warrant or order
27 (1) A psychiatric facility shall admit as a patient any person

named in a warrant or order purporting to be made under an Act of the Parliament of
Canada or of the Province.

(2) The psychiatric facility shall

(a) notify the Attorney General forthwith upon the admis-
sion of a person pursuant to this Section;

(b) report to the Attorney General immediately upon the
recovery of such person and, in any event, at intervals of not more
than 12 months on the condition and progress of all persons detained
in the psychiatric facility, including progress of all persons detained
in the psychiatric facility pursuant to this Section; and

(c) make any report required by the terms of the commit-
ting order or warrant.

(3) The provisions of this Act respecting discharge or transfer of
patients do not apply to patients admitted pursuant to this Section if the terms of the
committing order or warrant conflict with those provisions.  2005, c. 42, s. 27.

Admission pursuant to other laws
28 (1) In addition to the circumstances outlined in Section 27, a per-

son may be admitted to a psychiatric facility pursuant to an Act of the Parliament of
Canada or of the Province.

(2) A person admitted to a psychiatric facility pursuant to subsec-
tion (1) shall be admitted to the psychiatric facility, detained there and discharged
from there in accordance with the appropriate legislation governing that person or
any regulations, orders in council, orders of a court or warrants made pursuant to
such legislation.  2005, c. 42, s. 28.

Transfer of involuntary patient
29 Where the chief executive officer believes that it is in the best inter-

ests of an involuntary patient to be treated in a psychiatric facility other than the
psychiatric facility the patient is currently in, the chief executive officer may trans-
fer the involuntary patient upon the agreement of the chief executive officer of that
psychiatric facility.  2005, c. 42, s. 29.

Transfer for hospital treatment
30 When an involuntary patient requires hospital treatment that cannot

be provided in a psychiatric facility, the chief executive officer may transfer the
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c. I-26 involuntary psychiatric treatment 13

patient to a hospital for treatment and return the patient to the psychiatric facility on
the conclusion of the treatment.  2005, c 42, s. 30.

Transfer from other jurisdiction
31 A psychiatric facility may admit on transfer a patient who is in a psy-

chiatric facility in another jurisdiction or in a hospital under the jurisdiction of the
Government of Canada and may detain such person for the purpose of an involun-
tary psychiatric assessment.  2005, c. 42, s. 31.

Transfer to other jurisdiction
32 When it appears to the Minister that

(a) an involuntary patient has come or been brought into the
Province and the patient’s care and treatment is the responsibility of another
jurisdiction; or

(b) it would be in the best interests of an involuntary patient to be
cared for in another jurisdiction,

the Minister may, having complied with the laws of the other jurisdiction, transfer
the involuntary patient to the other jurisdiction.  2005, c. 42, s. 32.

Certificate remains in force on transfer
33 When an involuntary patient is transferred pursuant to Section 29 or

30, the authority conferred by any certificates relating to the patient continues in
force in the psychiatric facility or hospital to which the patient is transferred.  2005,
c. 42, s. 33.

Authority to treat transferred patient
34 Where a patient in a psychiatric facility is transferred to another psy-

chiatric facility or hospital, the psychiatric facility or hospital receiving the patient
has the same authority to detain or treat the patient as the psychiatric facility from
which the patient was transferred had.  2005, c. 42, s. 34.

Notification and transfer of records
35 (1) When a psychiatric facility transfers a patient pursuant to Sec-

tion 29, 30 or 32, the psychiatric facility shall immediately notify the patient’s sub-
stitute decision-maker.

(2) On the transfer of the patient referred to in subsection (1), the
psychiatric facility transferring the patient shall forward to the new psychiatric
facility or hospital to which the patient is transferred a copy of all relevant docu-
ments and information pertaining to the patient.  2005, c. 42, s. 35.

Review by Review Board
36 (1) Upon receiving a request for review pursuant to clause 26(b),

the Review Board shall, as soon as possible, but no later than 21 days after the
request, review a patient’s status to determine whether the prerequisites for admis-
sion as an involuntary patient as set out in Section 17
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14 involuntary psychiatric treatment c. I-26

(a) were met when the declaration of involuntary admis-
sion or the declaration of renewal, as the case may be, was filed in
respect of the patient; and

(b) continue to be met at the time of the hearing of the
application.

(2) The Review Board may, by order, confirm the patient’s status
as an involuntary patient if the Review Board determines that the prerequisites for
admission as an involuntary patient set out in Section 17

(a) were met when the declaration of involuntary admis-
sion or the declaration of renewal was filed and continued to be met
at the time of the hearing of the application; or

(b) were not met when the declaration of involuntary
admission or the declaration of renewal was filed but were met at the
time of the hearing of the application.

(3) The Review Board shall, by order, rescind the declaration of
involuntary admission or the declaration of renewal if the Review Board determines
that the prerequisites for admission as an involuntary patient set out in Section 17

(a) were not met when the declaration of involuntary
admission or the declaration of renewal was filed and were not met at
the time of the hearing of the application; or

(b) were met when the declaration of involuntary admis-
sion or the declaration of renewal was filed but did not continue to be
met at the time of the hearing of the application.

(4) An order of the Review Board confirming or rescinding a dec-
laration of involuntary admission or a declaration of renewal applies to the declara-
tion of involuntary admission or the declaration of renewal in force immediately
before the making of the order.  2005, c. 42, s. 36.

Periodic reviews
37 The Review Board shall review the file of each person detained under

a declaration of involuntary admission and the patient is deemed to have made an
application to the Review Board

(a) 60 days from the date of the initial declaration of involuntary
admission;

(b) at the end of the sixth, 12th, 18th and 24th month stage from
the date of the initial declaration of involuntary admission; and

(c) where a declaration of involuntary admission is still necessary
after 24 months, every 12 months thereafter.  2005, c. 42, s. 37.

SUBSTITUTE DECISION-MAKERS

Who may give or refuse consent
38 (1) For the purpose of this Act, consent may be given or refused

on behalf of an involuntary patient or a patient on a community treatment order by a
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c. I-26 involuntary psychiatric treatment 15

substitute decision-maker who has capacity and is willing to make the decision to
give or refuse the consent from the following in descending order:

(a) a person who has been authorized to give consent
under the Personal Directives Act or a delegate authorized under the
Personal Directives Act;

(b) the patient’s guardian appointed by a court of compe-
tent jurisdiction;

(c) the spouse of the patient;

(d) an adult child of the patient;

(e) a parent of the patient;

(f) a person who stands in loco parentis to the patient;

(g) an adult sibling of the patient;

(h) a grandparent of the patient;

(i) an adult grandchild of the patient;

(j) an adult aunt or uncle of the patient;

(k) an adult niece or nephew of the patient;

(l) any other adult next of kin of the patient; or

(m) the Public Trustee.

(2) Where a person in a category in subsection (1) fulfills the cri-
teria for a substitute decision-maker as set out in subsection (4) but refuses consent
on the patient’s behalf, the consent of a person in a subsequent category is not valid.

(3) Where two or more persons who are not described in the same
clause of subsection (1) claim the authority to give or refuse consent under that sub-
section, the one under the clause occurring first in that subsection prevails.

(4) A person referred to in clauses 1(c) to (l) shall not exercise the
authority given by that subsection unless the person

(a) excepting a spouse, has been in personal contact with
the patient over the preceding 12-month period or has been granted a
court order to shorten or waive the 12-month period;

(b) is willing to assume the responsibility for consenting
or refusing consent;

(c) knows of no person of a higher category who is able
and willing to make the decision; and

(d) makes a statement in writing certifying the person’s
relationship to the patient and the facts and beliefs set out in clauses
(a) to (c).

(5) The psychiatrist is responsible for obtaining consent from the
appropriate person referred to in subsection (1).  2005, c. 42, s. 38; 2008, c. 8, s. 39.
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16 involuntary psychiatric treatment c. I-26

Basis for decision
39 The substitute decision-maker shall make the decision in relation to

specified psychiatric treatment and other related medical treatment

(a) in accordance with the patient’s prior capable informed
expressed wishes; or

(b) in the absence of awareness of a prior capable informed
expressed wish or if following the patient’s prior capable informed
expressed wish would endanger the physical or mental health or safety of the
patient or another person, in accordance with what the substitute decision-
maker believes to be in the patient’s best interests.  2005, c. 42, s. 39.

Determining best interest
40 In order to determine the best interest of the patient for the purpose of

clause 39(b), regard must be had to whether

(a) the mental condition of the patient will be or is likely to be
improved by the specified psychiatric treatment;

(b) the mental condition of the patient will improve or is likely to
improve without the specified psychiatric treatment;

(c) the anticipated benefit to the patient from the specified psy-
chiatric treatment and other related medical treatment outweighs the risk of
harm to the patient; and

(d) the specified psychiatric treatment is the least restrictive and
least intrusive treatment that meets the requirements of clauses (a), (b) and (c).
2005, c. 42, s. 40.

Reliance on statement
41 Whoever seeks a person’s consent on a patient’s behalf is entitled to

rely on that person’s statement in writing as to the person’s relationship with the
patient and as to the facts and beliefs mentioned in clauses 38(4)(a) to (c), unless it
is not reasonable to believe the statement.  2005, c. 42, s. 41

Review of treatment decisions
42 (1) Where a substitute decision-maker approves or refuses treat-

ment on behalf of a person pursuant to subsection 38(1), the Review Board may
review the provision or refusal of consent when requested to do so by the attending
psychiatrist or the patient to determine whether the substitute decision-maker has
rendered a capable informed consent.

(2) Where the Review Board finds that a substitute decision-
maker has not rendered a capable informed consent, the next suitable decision-
maker in the hierarchy in subsection 38(1) becomes the substitute decision-maker.
2005, c. 42, s. 42.

CERTIFICATE OF LEAVE

Issuance of certificate
43 (1) Notwithstanding any declaration of involuntary admission or

declaration of renewal with respect to an involuntary patient, the psychiatrist of an
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involuntary patient may issue a certificate of leave for up to six months, in such
form as prescribed by the regulations, allowing the patient to live outside the psy-
chiatric facility subject to such specific written conditions as may be specified in the
certificate.

(2) A certificate of leave is not effective without the consent of
the involuntary patient’s substitute decision-maker.

(3) A patient for whom a certificate of leave is issued shall

(a) attend appointments with the psychiatrist or with any
other health professional referred to in the certificate at the times and
places scheduled; and

(b) comply with the psychiatric treatment described in the
certificate.

(4) A psychiatrist who issues a certificate of leave shall give a
copy of it to

(a) the patient;

(b) a substitute decision-maker who consented to the issu-
ance of the certificate under subsection (1);

(c) the chief executive officer; and

(d) any other health professional involved in the treatment
plan.

(5) The provisions of this Act respecting an involuntary patient
continue to apply in respect of a patient who is subject to a certificate of leave.

(6) This Section does not authorize placing a patient on leave
where the patient is subject to detention otherwise than under this Act.  2005, c. 42,
s. 43.

Cancellation of leave
44 (1) The psychiatrist, by a certificate of cancellation of leave, may,

without notice, cancel the certificate of leave for breach of a condition or if the psy-
chiatrist is of the opinion that

(a) the patient’s condition may present a danger to the
patient or others; or

(b) the patient has failed to report as required by the certif-
icate of leave.

(2) A certificate of cancellation of leave is sufficient authority, for
one month after it is signed, for a peace officer to take the patient named in it into
custody and to a psychiatric facility for an involuntary psychiatric assessment.  2005,
c. 42, s. 44.

Review respecting breach of condition
45 (1) On application, the Review Board shall review the status of

the patient to determine whether or not there has been a breach of a specific written
condition of the certificate of leave.
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18 involuntary psychiatric treatment c. I-26

(2) The Review Board, by order, may confirm or rescind the cer-
tificate of cancellation of leave.  2005, c. 42, s. 45.

Absence without leave
46 (1) Where an involuntary patient leaves a psychiatric facility

when a certificate of leave has not been granted, a peace officer, or other person
appointed by the chief executive officer, may apprehend, without warrant, the per-
son named in the order and return that person to the facility.

(2) An involuntary patient who has not been returned within one
month after the patient’s absence has become known is deemed to have been dis-
charged from the psychiatric facility, unless subject to detention otherwise than
under this Act.

(3) A person who is returned to a facility under this Section may
be detained for the remainder of the declaration of involuntary admission to which
the person was subject when the person’s absence was discovered.  2005, c. 42, s. 46.

TREATMENT IN THE COMMUNITY

Community treatment order
47 (1) In this Section, “in the community” means outside of a psy-

chiatric facility.

(2) A psychiatrist may issue a community treatment order
respecting a person where the criteria in clause (3)(a) exist.

(3) A community treatment order must

(a) state that the psychiatrist has examined the person
named in the community treatment order within the immediately
preceding 72 hours and that, on the basis of the examination and any
other pertinent facts regarding the person or the person’s condition
that have been communicated to the psychiatrist, the psychiatrist is of
the opinion that

(i) the person has a mental disorder for which the
person is in need of treatment or care and supervision in the
community and the treatment and care can be provided in the
community,

(ii) the person, as a result of the mental disorder,

(A) is threatening or attempting to cause
serious harm to self or has recently done so, has
recently caused serious harm to self, is seriously harm-
ing or is threatening serious harm toward another per-
son or has recently done so, or

(B) is likely to suffer serious physical
impairment or serious mental deterioration, or both,

(iii) as a result of the mental disorder, the person
does not have the full capacity to make treatment decisions,
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(iv) during the immediately preceding two-year
period, the person

(A) has been detained in a psychiatric facil-
ity for a total of 60 days or longer,

(B) has been detained in a psychiatric facil-
ity on two or more separate occasions, or

(C) has previously been the subject of a
community treatment order, and

(v) the services that the person requires in order to
reside in the community

(A) exist in the community,

(B) are available to the person, and

(C) will be provided to the person;

(b) state that the person’s substitute decision-maker has
consented to the person being placed on a community treatment
order;

(c) state the facts on which the psychiatrist has formed the
opinion that the person meets the criteria set out in clause (a);

(d) describe the services that will be provided to the per-
son and the community treatment plan that is recommended for the
person;

(e) state that the person is to submit to the medical treat-
ment that is prescribed by the physician and is to attend appointments
with the physician or with the responsible individuals identified in
clause (f) in the places as scheduled, consistent with good medical
practice;

(f) identify the names of the health professionals who will
be providing treatment and support services pursuant to clause (d);

(g) show the date on which the examination was made;

(h) be signed by the psychiatrist in the presence of one
subscribing witness; and

(i) be in the prescribed form.

(4) For the purpose of determining whether the criteria in sub-
clause (3)(a)(iii) are met, Section 18 applies.

(5) Where a community treatment order has been issued under
subsection (2), the psychiatrist shall provide a copy of it along with notice of the
right to a hearing before the Review Board to

(a) the patient and the patient’s substitute decision-maker;

(b) the chief executive officer; and

(c) any other health practitioner or other person who has
obligations under the community treatment plan.  2005, c. 42, s. 47.
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Community treatment plan
48 A community treatment plan shall contain

(a) a plan of treatment for the person subject to the community
treatment order;

(b) any conditions relating to the treatment or care and supervi-
sion of the person;

(c) the obligations of the person subject to the community treat-
ment order;

(d) the obligations of the substitute decision-maker, if any;

(e) the name of the psychiatrist, if any, who has agreed to accept
responsibility for the general supervision and management of the community
treatment order;

(f) the names of all persons or organizations who have agreed to
provide treatment or care and supervision under the community treatment
plan and their obligations under the plan;

(g) provision for the naming of another psychiatrist if the psychi-
atrist who issued the order under subsection 47(2) is unable to carry out that
person’s responsibilities under the order; and

(h) any other requirement as prescribed by the regulations.  2005,
c. 42, s. 48.

Variation of plan
49 (1) The psychiatrist may vary any part of the community treat-

ment plan.

(2) In the event of a variation pursuant to subsection (1), the psy-
chiatrist shall provide notice to the individuals named in subsection 47(5).  2005,
c. 42, s. 49.

Voluntary continuation under plan
50 Where a person on a community treatment order no longer fulfills the

criteria in subclause 47(3)(a)(iii), the person may choose to voluntarily continue
with the obligations of the community treatment plan until its expiry, but the psychi-
atrist shall terminate the community treatment order.  2005, c. 42, s. 50.

Expiration of order
51 A community treatment order expires six months after the day it is

made unless

(a) it is renewed in accordance with Section 52; or

(b) it is terminated earlier in accordance with Section 55, 56 or 57.
2005, c. 42, s. 51.

Renewals of order
52 (1) Where a community treatment order has demonstrated effi-

cacy, the order may be renewed for a period of six months at any time before its
expiry and within one month after its expiry.
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(2) There are no limits on the number of renewals under subsec-
tion (1).  2005, c. 42, s. 52.

Responsibility of issuing psychiatrist
53 (1) A psychiatrist who issues or renews a community treatment

order is responsible for the general supervision and management of the order.

(2) Where the psychiatrist who issues or renews a community
treatment order is absent or, for any other reason, is unable to carry out the psychia-
trist’s responsibilities under subsection (1) or under Section 55, 56 or 57, the psychi-
atrist may appoint another psychiatrist to act in the psychiatrist’s place, with the
consent of that other psychiatrist.  2005, c. 42, s. 53.

No liability where belief is reasonable
54 (1) Where the psychiatrist who issues or renews a community

treatment order or a psychiatrist appointed under subsection 53(2) believes, on rea-
sonable grounds and in good faith, that the persons who are responsible for provid-
ing treatment or care and supervision under a community treatment plan are doing
so in accordance with the plan, the psychiatrist is not liable for any default or
neglect by those persons in providing the treatment or care and supervision.

(2) Where a person who is responsible for providing an aspect of
treatment or care and supervision under a community treatment plan believes, on
reasonable grounds and in good faith, that the psychiatrist who issued or renewed
the community treatment order or a psychiatrist appointed under subsection 53(2) is
providing treatment or care and supervision in accordance with the plan, the person
is not liable for any default or neglect by the psychiatrist in providing the treatment
or care and supervision.  2005, c. 42, s. 54.

Review of condition
55 (1) At the request of the substitute decision-maker for a person

who is a subject to a community treatment order, the psychiatrist who issued or
renewed the order shall review the person’s condition do determine if the person is
able to continue to live in the community without being subject to the order.

(2) The psychiatrist may refuse to review the file of a patient
upon request of the patient at any time during the three months following the date
the file was previously reviewed.

(3) Where the psychiatrist determines, upon reviewing the person’s
condition, that the circumstances described in subclauses 47(3)(a)(i), (ii) and (iii) no
longer exist, the psychiatrist shall

(a) terminate the community treatment order;

(b) notify the person that the person may live in the com-
munity without being subject to the community treatment order; and

(c) notify the persons referred to in subsection 47(5) that
the community treatment order has been terminated.  2005, c. 42, s. 55.
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Failure to comply with order
56 (1) Where a psychiatrist who issued or renewed a community

treatment order has reasonable cause to believe that the person subject to the order
has failed in a substantial or deleterious manner to comply with that person’s obliga-
tions under clause 48(c), the psychiatrist shall request a peace officer to take the per-
son into custody and promptly convey the person to the psychiatrist for a medical
examination.

(2) The psychiatrist shall not make a request to a peace officer
under subsection (1) unless

(a) the psychiatrist has reasonable cause to believe that the
criteria set out in subclauses 47(3)(a)(i), (ii) and (iii) continue to be
met; and

(b) reasonable efforts have been made to

(i) locate the person,

(ii) inform the person’s substitute decision-maker
of the failure to comply,

(iii) inform the substitute decision-maker of the pos-
sibility that the psychiatrist may make a request under subsec-
tion (1) and of the possible consequences, and

(iv) provide reasonable assistance to the person to
comply with the terms of the order.

(3) A request under subsection (1) is sufficient authority, for 30
days after it is issued, for a peace officer to take the person named in it into custody
and convey the person to a psychiatrist who shall examine the person to determine
whether

(a) the person should be released without being subject to
a community treatment order;

(b) the psychiatrist should issue another community treat-
ment order if the person’s substitute decision-maker consents to the
community treatment plan; or

(c) the psychiatrist should conduct a psychiatric assess-
ment to determine if the person should be admitted as an involuntary
patient under a declaration of involuntary admission.  2005, c. 42, s. 56.

Where services become unavailable
 57 (1) Where the services required for a community treatment order

become unavailable, the psychiatrist shall

(a) terminate the community treatment order;

(b) notify the person of the termination of the order and
the requirement for the psychiatrist to review the person’s condition
pursuant to subsection (2); and

(c) notify the persons referred to in subsection 47(5) that
the community treatment order has been terminated.

4280



c. I-26 involuntary psychiatric treatment 23

(2) Within 72 hours after receipt of the notice, the psychiatrist
shall review the person’s condition to determine if the person is able to continue to
live in the community without being subject to the order.

(3) Where the person subject to the community treatment order
fails to permit the psychiatrist to review the person’s condition and the psychiatrist
has reasonable cause to believe that the criteria set out in subclauses 47(3)(a)(i), (ii)
and (iii) continue to be met, the psychiatrist may, within the 72-hour period, request
a peace officer to take the person into custody and promptly convey the person to a
psychiatric facility for an involuntary psychiatric assessment.

(4) A request under subsection (3) is sufficient authority, for 30
days after it is issued, for a peace officer to take the person named in it into custody
and then promptly convey the person to the psychiatrist who made the request.

(5) The psychiatrist shall promptly examine the person to deter-
mine whether

(a) the person should be released; or

(b) the psychiatrist should conduct a psychiatric assess-
ment to determine if the person should be admitted as an involuntary
patient under a declaration of involuntary admission.  2005, c. 42, s. 57.

Application to Review Board respecting order
58 (1) A person who is subject to a community treatment order or the

person’s substitute decision-maker may apply to the Review Board to inquire into
whether the criteria for issuing or renewing a community treatment order have been
met.

(2) An application pursuant to subsection (1) may be made each
time a community treatment order is issued or renewed.

(3) When a community treatment order is renewed and on the
occasion of every second renewal thereafter, the person is deemed to have applied
to the Review Board unless an application has already been made in the preceding
month.  2005, c. 42, s. 58.

Review by Minister
59 (1) The Minister shall undertake a review of the following mat-

ters:

(a) whether community treatment orders were or were not
used during the review period;

(b) the effectiveness of community treatment orders dur-
ing the review period;

(c) the methods used to evaluate the outcome of any treat-
ment used under community treatment orders; and

(d) any further matters prescribed by the regulations.
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(2) The review must be undertaken during the sixth year after the
date on which Sections 47 to 59 come into force utilizing data collected on commu-
nity treatment orders for the entire five-year period.

(3) The Minister shall make available to the public for inspection,
and table in the House of Assembly the written report of the review completed
under subsection (1).   2005, c. 42, s. 59.

PATIENT-ADVISOR SERVICE AND PATIENT RIGHTS

Regulations designating services and qualifications
60 (1) The Governor in Council may make regulations designating

an organization as a patient-advisor service and the qualifications of a patient advi-
sor.

(2) A patient-advisor service or a patient advisor in the employ-
ment of such a service or organization designated under subsection (1) shall not be
employed by or have privileges at a health authority, as defined by the Health
Authorities Act.

(3) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2005, c. 42, s. 60; 2014, c. 32, s. 136.

Functions and duties of patient-advisor service
61 (1) The patient-advisor service may offer advice and assistance to 

(a) a person who is undergoing an involuntary psychiatric
assessment;

(b) an involuntary patient who is subject to a declaration
of involuntary admission;

(c) a patient who is on a community treatment order or an
involuntary patient who is subject to a certificate of leave; or

(d) a substitute decision-maker of a patient referred to in
clause (a), (b) or (c).

(2) A patient-advisor service shall

(a) meet as soon as possible with an involuntary patient,
unless the patient objects, and the patient’s substitute decision-maker,
unless the substitute decision-maker objects;

(b) explain the significance of the situation to the patient;

(c) identify available options;

(d) communicate information in a neutral, non-judgemen-
tal manner;

(e) assist the patient in making application to the Review
Board;

(f) assist in obtaining legal counsel, if requested, and
applying for legal aid;
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(g) accompany the patient to Review Board hearings,
unless the patient or the substitute decision-maker objects;

(h) assist in identifying alternative decision-making as
outlined in this Act if the patient lacks capacity; and

(i) maintain patient confidentiality.  2005, c. 42, s. 61.

Notice to service
62 A chief executive officer shall ensure that the patient-advisor service

is given notice of

(a) a decision to admit a person as an involuntary patient;

(b) a decision to change the status of a voluntary patient to that of
an involuntary patient or to change the status of an involuntary patient to that
of a voluntary patient;

(c) the filing of each declaration of renewal in respect of an invol-
untary patient;

(d) the issuance of a community treatment order;

(e) the issuance of a certificate of leave; or

(f) an application to the Review Board in respect of an involun-
tary patient.  2005, c. 42, s. 62.

Right to meet and confer
63 (1) Subject to the wishes of an involuntary patient or a substitute

decision-maker, a patient advisor has the right at all reasonable times to meet and
confer with an involuntary patient.

(2) Notwithstanding subsection (1), an involuntary patient may
not object to a substitute decision-maker meeting with a patient advisor and vice
versa.  2005, c. 42, s. 63.

Rights and privileges not to be deprived
64 A person who has been detained under a certificate for involuntary

psychiatric assessment, a patient who has been admitted to a psychiatric facility by
a declaration of involuntary admission or a patient who is the subject of a commu-
nity treatment order shall not be deprived of any right or privilege enjoyed by others
by reason of receiving or having received mental health services, subject to those
rights prescribed by the regulations.  2005, c. 42, s. 64.

REVIEW BOARD

Appointment of Review Board
65 (1) The Governor in Council shall establish a Review Board to

hear and consider applications under this Act.

(2) The Governor in Council shall appoint the members of the
Review Board from a roster of
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(a) psychiatrists who are members pursuant to the Medical
Act, one of whom must be a psychiatrist with a specialized knowl-
edge of adolescent psychiatry;

(b) lawyers who are barristers pursuant to the Legal Pro-
fession Act and who express an interest in mental health issues; and

(c) persons who do not meet the criteria of clauses (a) and
(b) and who express an interest in mental health issues and preferably
are or have been a consumer of mental health services.

(3) The Governor in Council shall determine the term of these
appointments.

(4) A member of the Review Board is eligible for reappointment
after the expiry of the member’s appointment.

(5) The Governor in Council shall designate one of the members
of the Review Board appointed pursuant to clause (2)(b) as Chair of the Review
Board.  2005, c. 42, s. 65.

Panels of Review Board
66 (1) A panel of at least three members of the Review Board must

be appointed by the Chair of the Review Board or the Chair’s designate to hold a
review pursuant to Section 68.

(2) A panel may exercise all the jurisdiction and powers of the
Review Board.

(3) A panel must consist of at least one member appointed pursu-
ant to each of clauses 65(2)(a), (b) and (c).

(4) Where a review concerns a patient who is under 19 years of
age, the panel should preferably include a psychiatrist who specializes in adolescent
psychiatry.

(5) The Chair of the Review Board or the Chair’s designate shall
appoint a chair of the panel, who must be a member of the Review Board appointed
pursuant to clause 65(2)(b).

(6) A quorum for a panel consists of at least one member
appointed pursuant to each of clauses 65(2)(a), (b) and (c).  2005, c. 42, s. 66.

Conflict of interest or bias
67 (1) A member of the Review Board is not eligible to sit on a panel

for an application relating to a patient if the member

(a) is the patient’s spouse or common-law partner;

(b) is related by blood or marriage to the patient;

(c) is a psychiatrist or a physician who is treating or has
treated the patient;
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(d) is an officer, employee or staff member of the psychiat-
ric facility in which the person is being treated;

(e) is a lawyer who is acting for or has acted for the patient
or the psychiatric facility in which the person is being treated; or

(f) has a close personal or professional relationship with a
person referred to in clauses (a) to (e).

(2) Where there is a reasonable apprehension of bias, a member
of the Review Board shall cease to sit on the panel.

(3) A member of the Review Board who has sat on a Criminal
Code (Canada) review board hearing for a patient shall not sit as a member on a
panel of the Review Board for that patient.  2005, c. 42, s. 67.

Applications for review
68 (1) In addition to the mandatory reviews provided for in Section 37,

the Review Board shall consider an application to review

(a) a declaration of involuntary admission or a declaration
of renewal;

(b) a declaration of competency for involuntary patients
pursuant to subsection 20(1) of the Hospitals Act;

(c) pursuant to subsection 42(1), whether a capable
informed consent by a substitute decision-maker has been rendered;

(d) a community treatment order or a renewal of a commu-
nity treatment order; or

(e) a certificate of cancellation of leave.

(2) In considering an application pursuant to subsection (1), the
Review Board may make such recommendations to the chief executive officer as it
sees fit respecting the treatment or care of a patient.

(3) Notwithstanding subsection (1), the Review Board may refuse
to review the file of a patient upon request of the patient at any time during the three
months following the date the file was previously reviewed.

(4) A request for the Review Board to conduct a review pursuant
to subsection (1) may be initiated by

(a) the patient;

(b) a substitute decision-maker;

(c) a guardian appointed by law;

(d) a person who has been authorized to give consent
under the Personal Directives Act;

(e) a person authorized by the patient to act on the
patient’s behalf;

(f) the chief executive officer;

(g) the Minister; or
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(h) the Review Board where it believes it is in the patient’s
interest to have a review.

(5) An application pursuant to this Section must be in the pre-
scribed form.  2005, c. 42, s. 68.

Conduct of hearings
69 (1) The Review Board shall conduct its hearings for the review of

a patient’s file pursuant to Sections 37 and 68 as full oral hearings.

(2) A hearing must begin as soon as reasonably possible after an
application is received but no later than 21 calendar days from the receipt of the
application.

(3) In every application to the Review Board, the patient or any
person who has applied on behalf of the patient, the patient’s substitute decision-
maker and the attending psychiatrist are parties and the chief executive officer is
entitled to be a party.

(4) The Review Board may add as a party any person who, in the
opinion of the Review Board, has a substantial interest in matters under review.
2005, c. 42, s. 69.

Notice
70 (1) In this Section, “clear days” does not include weekends or

statutory holidays.

(2) The Review Board shall give three clear days written notice of
the application to

(a) every party;

(b) every person who is entitled to be a party;

(c) the patient advisor if no one has been authorized to act
on behalf of the involuntary patient; and

(d) to any person who, in the opinion of the Review Board,
has a substantial interest in the subject-matter of the application.

(3) The notice period referred to in subsection (2) may be waived
by the parties.  2005, c. 42, s. 70.

Closed hearing
71 (1) A hearing before the Review Board is closed except for the

parties, the patient advisor, any person having material evidence, any person
required for security and any other person the Review Board determines.

(2) Where the patient is unable or unwilling to attend a hearing
before the Review Board and the patient has not appointed someone to act on the
patient’s behalf, the Review Board shall appoint a representative to attend the hear-
ing and act on behalf of the patient.  2005, c. 42, s. 71.
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Entitlement to representation
72 Every party is entitled to be represented by counsel or an agent in a

hearing before the Review Board.  2005, c. 42, s. 72.

Evidence
73 (1) Every party is entitled to present such evidence as the Review

Board considers relevant and to question witnesses.

(2) Every party, where possible, must be given an opportunity to
examine and to copy, before the hearing, any recorded evidence that will be pro-
duced or any report the contents of which will be given in evidence at the hearing.
2005, c. 42, s. 73.

Powers of Review Board during hearing
74 (1) The Review Board shall inform itself fully of the facts by

means of the hearing and, for this purpose, the Review Board may require the
attendance of witnesses and the production of documents in addition to the wit-
nesses called and documents produced by the parties.

(2) For the purpose of a hearing, the Review Board may arrange
for the patient to be examined by a second psychiatrist.  2005, c. 42, s. 74.

Public Inquiries Act
75 Members of the Review Board have the powers and privileges of

commissioners appointed under the Public Inquiries Act.  2005, c. 42, s. 75.

Decision
76 (1) Within 10 days after each review, the Review Board shall for-

ward a written decision, setting out fully the conclusion of the Review Board, to

(a) the person requesting the review;

(b) the patient and the patient’s representative;

(c) the patient’s substitute decision-maker;

(d) the attending psychiatrist;

(e) the chief executive officer; and

(f) the Minister.

(2) The written decision referred to in subsection (1) may make
an order as to the following:

(a) where an application is to cancel a declaration of invol-
untary admission or a declaration of renewal, the Review Board may
cancel the declaration and change the patient’s status to that of a vol-
untary patient or may refuse to do so;

(b) where the application is to review a physician’s opin-
ion that a patient is not competent to handle their personal affairs, the
Review Board may cancel the declaration of competency or may
refuse to do so;
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(c) where the application is to review whether a substitute
decision-maker made a capable informed consent, the Review Board
may appoint another substitute decision-maker pursuant to Section 38
or may refuse to do so;

(d) where the application is to review a certificate of leave,
the Review Board may revoke the certificate of leave and allow the
patient to live in the community without being subject to the certifi-
cate of leave or may refuse to do so;

(e) where the application is to review a certificate of can-
cellation of leave, the Review Board may confirm the cancellation or
may refuse to do so; or

(f) where the application is to review a community treat-
ment order, the Review Board may revoke the community treatment
order and allow the patient to live in the community without being
subject to the community treatment order or may refuse to do so.
2005, c. 42, s. 76.

Onus of proof
77 The onus of proof during a Review Board hearing is borne by the

psychiatric facility.  2005, c. 42, s.77.

Standard of proof
78 In a proceeding under this Act before the Review Board, the standard

of proof is proof on the balance of probabilities.  2005, c. 42, s. 78.

Appeal
79 (1) A party may appeal on any question of law from the findings

of the Review Board to the Nova Scotia Court of Appeal and any findings of fact
made by the Review Board are binding on the Court.

(2) The notice of appeal must be filed at the Nova Scotia Court of
Appeal and served upon the other party not later than 30 days after the party
receives the final decision or order of the Review Board.

(3) The Civil Procedure Rules governing appeals from the
Supreme Court of Nova Scotia to the Nova Scotia Court of Appeal that are not
inconsistent with this Act apply with necessary changes to appeals to the Court of
Appeal pursuant to this Section.

(4) Where a matter is appealed to the Nova Scotia Court of
Appeal pursuant to this Section, the decision of the Review Board takes effect
immediately unless the Court of Appeal grants a stay of any order made pursuant to
this Act where, in its discretion, it considers fit.  2005, c. 42, s. 79.

Annual report
80 (1) Each year the Review Board shall make a report to the Minis-

ter of its activities during the preceding year.

(2) The Minister shall table the report in the Assembly within 20
days after it is made to the Minister if the Assembly is then sitting and, if it is not
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then sitting, within 20 days of the commencement of the next sitting of the Assem-
bly.

(3) The annual report of the Review Board to the Minister shall
not contain any personal information of patients.  2005, c. 42, s. 80.

GENERAL

No action lies
81 No action lies or shall be instituted against any person who performs

a duty, exercises a power or carries out a responsibility pursuant to this Act or the
regulations for any loss or damage suffered by any person by reason of anything
done in good faith, caused or permitted or authorized to be done, attempted to be
done or omitted to be done by that person in the performance or supposed perfor-
mance of that duty, the exercise or supposed exercise of that power or the carrying
out or supposed carrying out of that responsibility.  2005, c. 42, s. 81.

Application of Personal Health Information Act and Hospitals Act
82 (1) The Personal Health Information Act applies to the records of

a patient in a psychiatric facility.

(2) For greater certainty, any issues dealing with an involuntary
patient’s competency to administer the patient’s estate must be dealt with pursuant
to the Hospitals Act.  2005, c. 42, s. 82; 2010, c. 41, s. 114.

Regulations
83 (1) The Governor in Council may make regulations

(a) designating psychiatric facilities;

(b) designating patient-advisor services;

(c) respecting patient rights;

(d) prescribing further items to be included in a commu-
nity treatment plan pursuant to clause 48(h);

(e) respecting further items for the review of community
treatment orders pursuant to clause 59(1)(d);

(f) prescribing the manner in which applications may be
made to the Review Board;

(g) governing proceedings of the Review Board;

(h) respecting forms and providing for their use;

(i) defining any word or expression used but not defined
in this Act;

(j) further defining or redefining any word or expression
defined in this Act;

(k) considered necessary or advisable to carry out effec-
tively the intent and purpose of this Act.
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(2) The exercise by the Governor in Council of the authority con-
tained in subsection (1) is a regulation within the meaning of the Regulations Act.
2005, c. 42, s. 83.

__________
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